a1ball

janik

655 Fifteenth Street, NW, Sulte 225 Z '7
Washington, DC 20005 3 ( 8
balljanik.com Q

t 202.638.3307
f 202.783.6947

February 9, 2012 Karl Morell
Of Counsel
kmorell@balljanik.com

E-FILED

Cynthia Brown Office N IERED
Chief, Section of Administration o8 ot Proceedings
Surface Transportation Board FEB -8 2017
Office of Proceedings Part of

395 E Street, SW Public Record

Washington, DC 20423

Re: STB Docket No. AB 33 (Sub-No. 277X), Union Pacific Railroad
Company -- Abandonment Exemption -- In Lafourche Parish,
LA

Dear Ms. Brown:

Attached for filing in the above-referenced proceeding are the

.Comments of BNSF Railway Company.

Should you have any questions, please contact me.

Sincerely,

<ol Pientf

Karl Morell
Of Counsel

Portland, Oregon | Bend, Oregon | Seattle, Washington | Washington, DC


mailto:kmorell@balljanlk.com

BEFORE THE

SURFACE TRANSPORTATION BOARD

STB DOCKET NO. AB 33 (Sub-No. 277X)

UNION PACIFIC RAILROAD COMPANY
--ABANDONMENT EXEMPTION--
IN LAFOURCHE PARISH, LA

COMMENTS OF BNSF RAILWAY COMPANY

BNSF RAILWAY COMPANY
2650 Lou Menk Drive

P.O. Box 96157

Fort Worth, TX 76161-0057

Courtney B. Estes

General Attorney

BNSF Railway Company
2500 Lou Menk Drive, AOB-3
Fort Worth, Texas 76131-2828

Dated: February 9, 2012

Karl Morell

Of Counsel

BALL JANIK LLP

Suite 225

655 Fifteenth Street, N.-W.
Washington, D.C. 20005
(202) 638-3307



BEFORE THE

SURFACE TRANSPORTATION BOARD

STB DOCKET NO. AB 33 (Sub-No. 277X)

UNION PACIFIC RAILROAD COMPANY
-ABANDONMENT EXEMPTION--
IN LAFOURCHE PARISH, LA

COMMENTS OF BNSF RAILWAY COMPANY

By decision served January 30, 2012, in this proceeding, the Surface Transportation
Board (“Board”) requested each party to this proceeding to submit by February 9, 2012, a copy
of any document referenced or relied upon by that party as well as any evidence and argument in
support of the party’s positions. .

Pursuant to the Board’s request, BNSF Railway Company (“BNSF”’) submits the 1998
Term Sheet Agreement (“Term Sheet™), as Exhibit 1, the September 1, 2000 Agreement
(“Agreement™), as Exhibit 2; and the Property Exchange Agreement, as Exhibit 3.

Section I1.2 of the Term Sheet unequivocally states that:

“It is the intention of the parties that UP and BNSF shall have the right to serve

all present and future industries.or facilities originating or terminating

traffic on the 50/50 Line' and on former SP branches and spurs connecting to

the 50/50 Line or any new branches or spurs connecting to these lines. These

industries and facilities shall be open to BNSF on the same basis that BNSF

serves ‘2-to-1’ customers per Section 5 of the Settlement Agreement...”
(emphasis added).?

! The 50/50 Line is the former Southern Pacific Transportation Company (“SP”) Lafayette
Subdivision between Dawes, TX and Avondale, LA.

2 The Lockport Branch, which Union Pacific Railroad Company (“UP”) seeks to abandon in this
proceeding, is a former SP branch line located along the 50/50 Line.



Similarly, Section 1.1 of the Agreement, defines “Customer Access Trackage” as:

“trackage ... which from time to time would be wutilized to provide access to

present and future industries or facilities originating or terminating traffic on the

former SP Lafayette Subdivision between Dawes (MP 353.0) and Avondale (MP

14.94) and on the former SP branches and spurs connecting to the said

section of the Lafayette Subdivision...” (emphasis added).

Section 2.1(a) of the Agreement provides that “UPRR and BNSF shall each have the
right to serve all present and future industries or facilities originating or terminating traffic on the
Joint Trackage.” Section 1.1 of the Agreement defines Joint Trackage as “the BNSF Trackage
and the UPRR Trackage, collectively.” Section 17.3 of the Agreement grants BNSF the right to
construct branches and spurs off of all former SP branches spurs connecting to the 50/50 Line.
Clearly, the Agreement grants BNSF direct access to all present and future industries or facilities
located on the 50/50 Line and all former SP branchies connected to that Line.

The understanding of the parties in 1998 when the Term Sheet was entered into as to
BNSF’s rights directly to serve customers on the former SP branches, including the Lockport
Branch, is confirmed by the Petition for Exemption (“Petition™) filed jointly by UP and BNSF in
Finance Docket No. 33630. In the Petition, UP and BNSF informed the Board that BNSF will
gain “access to all present and future shipper facilities on the 50/50 Line, including on former SP
branches and spurs to the Line....” Petition at 3 (¢mphasis added). UP and BNSF further
informed the Board that “[b]oth railroads will have the right to serve all present and future
industries or facilities originating or terminating traffic on the Line or on former Southern Pacific
branches or spurs....” Petition at 6 (emphasis added).

In his Verified Statement (“V.S.”) attached to the Petition as Exhibit D, Mr. Jerry S.
Wilmoth, then Director-Joint Facilities for UP, testified that “BNSF and UP already conduct

competitive operations over the Line and appurtenant branches, and this competition will not be



impacted by the exchange. The only possible competitive impact of the ownership exchange is
to expand each carrier’s option by allowing either carrier to use the Louisiana & Delta Railroad
as its agent to provide service over the entire line.” Wilmoth V.S. at 5-6.

Similarly, in his Verified Statement attached to the Petition as Exhibit B, Mr. Peter J
Rickershauser then Vice President, Marketing for BNSF, testified that the Term Sheet “allows
BNSF to access over 140 additional customers and facilities which are locally-served by -UP and,
in some cases, other carriers on portions of the 50/50 line, as well as on branches and spurs to the
line formerly owned by the Southern Pacific and on any future branches and spurs connecting to
any of this trackage.” Rickershauser V.S. at 4. Mr. Rickershauser went on to note that
“[c]ustomers on the 50/50 line and its branches and spurs have gained a new competitive service
option.” Rickershauser V.S. at 6. |

In STB Finance Docket No. 33630, The Burlington Northern and Santa Fe Railway
Company and Union Pacific Railroad Company — Acquisition Exemption — Lines Between
Dawes, TX, and Avondale, LA (not printed), served September 29, 1990, the Board noted that
BNSF was gaining “access to all present and future shipper facilities on the line and on former
SP branches or spurs that connect to the line, as well as on new branches and spurs added to the
line.” Slip op. at 2. The Board also noted that UP and BNSF “will be permitted to use the
Louisiana & Delta Railroad (L&D) as its agent to provide service over the line.” Jd.

UP now takes the position that the Term Sheet and Agreement do not mean what they say
and that the witnesses in STB Finance Docket No. 33630, including its own witness, mistakenly
testified as to the scope of BNSF’s rights directly to access shippers on the former SP branches.
In its December 23, 2011, letter-filing (“December Filing™), UP argues that neither BNSF nor

UP has direct access to shippers located on the various branch lines under lease to L&D. In



Finance Docket No. 33630, however, UP joined BNSF in stating that BNSF will gain “access to
all present and future shipper facilities ... on the former SP branches and spurs to the Line.”
Petition at 3 (emphasis added).

Mr. Wilmoth found it important to note that competition would be enhanced on the 50/50
Line and the former SP branches because both UP and BNSF may use the services of L&D.
Now UP takes the position that BNSF must use the services of L&D on certain branch lines.

In any event, UP acknowledges that once L&D consummates its discontinuance of the
portion of the Lockport Branch between Mileposts 1.7 and 14.2, BNSF will have the right to
serve any present or future shippers located along that portion of the Lockport Branch. Since
L&D has already consummated its discontinuance, BNSF has the right to locate a new customer
on that Branch and provide direct service to that customer. Consequently, until the Board
authorizes BNSF to abandon or discontinue its operating rights over the Lockport Branch, UP
may not consummate its abandonment. See e.g., Missouri Pac. R.Co. — Aban. — Osage, Lyon &
Morris Count., KS, 9 1.C.C.2d 1228, 1230 (1993); STB Docket No. AB-57 (Sub-No. 56X), Soo
Line Railroad Company D/B/A Canadian Pacific Railway Company — Abandonment Exemption
— In Bottineau, Rolette, and Towner Counties, ND (not printed), served January 20, 2010; Docket
No. AB-1 (Sub-No. 231X), Chicago and North Western Transportation Company —
Abandonment Exemption — In Hennepin County, MN (not printed), served June 26, 1990.

In its January 18, 2012, letter filing (“January Filing”), UP argues that the landlord rail
carrier is precluded from consummating an abandonment only if the tenant carrier has an
ownership or leasehold interest in the line or trackage rights over the line. Surprisingly, UP cites
Thompson v. Texas Mexican Ry. Co., 328 U.S. 134 (1946) (“Thompson”j, in support of its

argument. In Thompson, the landlord rail carrier entered into an agreement permitting a second



rail carrier to operate over the landlord’s rail line. The Supreme Court found that this agreement
created only a personal obligation and did not grant the second carrier “any estate in the
property” of the landlord. Thompson at 140. The Supreme Court went on to note that the
Board’s predecessor had jurisdiction over operations and that its abandonment jurisdiction
“embraces operations under trackage contracts, as well as other types of operations.” Thompson
at 144. The Term Sheet and the Property Exchange Agreement (attached as Exhibit 3) granted
BNSF joint ownership in the 50/50 Line and the Term Sheet and the Agreement granted BNSF
operating authority or joint use of all former SP branches and spurs connected to the 50/50 Line.
BNSF’s operating authority over or joint use of the former SP branches is subject to the Board’s
abandonment jurisdiction and cannot be extinguished without the prior approvat of the Board.
'See Chicago & AltonR. R. Co.v. T. P. & W. Ry. Co. 146 1.C.C. 171, 181-82 (1928).

UP next notes that there are many examples of carriers receiving common carrier
authority to operate over a rail line but the operations are never commenced because the parties
failed to reach a final agreement. January Filing at 2. But this argument ignores the fact that, as
UP readily admits, the parties reached a final agreement in the Term Sheet and the Agreement.

Moreover, the Term Sheet and the Agreement are unqualified and make no exception as
to former SP branch lines that are under lease to another carrier. Yet, UP now contends that
neither UP nor BNSF can serve customers on the former SP branch lines leased to L&D. If UP
is correct, then UP should not have stated to the Board that both UP and BNSF will be able to

serve all facilities located on all of the former SP branch lines located along the 50/50 Line.’

3 In its January Filing, UP states that on December 21, 2011, it extended the term of the Lockport
Lease until March 31, 2012. If that extension grants L&D exclusive rights over the Lockport
Branch between Mileposts 0.1 and 1.7, then that extension would be inconsistent with the Term
Sheet and UP’s representations to the Board in STB Finance Docket No. 33630.



UP suggests that BNSF acquire the Lockport Branch under the Board’s Offer of
Financial Assistance procedures. UP claims that to do otherwise would work as a forfeiture of
UP’s Interest in the Lockport Branch. January Filing at 2. As Mr. Wilmoth testified, “[t]he
Term Sheet also contained commercial ‘quid pro quo’s’ unrelated to improving Houston-area
operations.” Wilmoth V.S. at 2. In other words, UP did not unilaterally grant BNSF access to
customers on the former SP branches, but rather UP gained significant benefits in return.

In its December Filing, UP argues that, pursuant to the Term Sheet, BNSF’s rights to
serve all customers were made subject to the existing operating rights of other railroads. Section
I1.6 of the Term Sheet references the outstanding rights of TexMex and Amtrak. The only
mention of L&D is in Section II.3 of the Term Sheet which granted both UP and BNSF the right
to use L&D as their agent. Neithc-er the Term Sheet nor the Agreement makes mention of any
preexisting L&D rights which would limit BNSF ability to serve all present and future customers
along the 50/50 Line, including the branch lines connecting to that Line.

In its December 6, 2011 letter filing, BNSF noted the existence of a potential shipper
locating at a facility adjacent to the portion of the Lockport Branch being abandoned. While the
decision has not been finalized, Rail Solutions LLC, the potential shipper, is still seriously
considering opening a facility on the Lockport Branch as long as BNSF will be able directly to
serve that facility. Again, a showing of potential traffic is not necessary for the Board to
preclude UP from consummating its abandonment and BNSF is doing so only to demonstrate

why BNSF is objecting to the abandonment.



In conclusion, BNSF respectfully urges the Board not to permit UP to consummate the
abandonment of the Lockport Branch until BNSF first abandons or discontinues its operating

rights or joint use of the Lockport Branch.

Ko Whetf

Courtney B. Estes Karl Morell

General Attorney Of Counsel

BNSF Railway Company BALL JANIK LLP

2500 Lou Menk Drive, AOB-3 Suite 225

Fort Worth, Texas 76131-2828 655 Fifteenth Street, N.W.
Washington, D.C. 20005
(202) 638-3307

Dated: February 9, 2012



CERTIFICATE OF SERVICE
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Karl Morell
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EXHIBIT 1

TERM SHEET AGREEMENT
COVERING OWNERSHIP AND OPERATION
OF LINES IN AND AROUND HOUSTON, TX

GENERAL CONCEPT

1.

2.

UP and BNSF agree that they will jointty own and operate the former SP
Lafaysite Subdivision between Dawes (MP 352.8) and Avondale (MP 14.9)
{the “50/50 Line"), o a basis similar 1o that found in the Powder River Basin
Agreement except for dispatching. Trackage between MP 14.9 and 10.5
owned by UP and by BNSF shall be jointly dispatched and used by both
parties without charge but otherwise shall be subject to typical jeint facifity
provisions.

BNSFwiﬁgrantUPoverhaadWﬁéMsbmaeanmntand
Navasota.

SPECIFIC TERMS COVERING JOINT OWNERSHIP AND DISPATCHING OF
FORMER LAFAYETTE SUB

1.

UP and BNSF will exchange 50 percent intarests in thelr respective main
lines, including operating sidings used for meeting and passing trains, which
constitte the former SP Lafayette Subdivision, with each party having a 50
percent interest in the resulting operating comidor. A listing of such
operating sidings is provided at Exhibit A.

it is the intemion of the parties that UP and BNSF shall have the right o
serve all present and future industries or faciiities originating or terminating
traffic on the 50/50 Line and on former SP branches and spurs connecting
to the §0/50 Line or any new branches or spurs connecting 10 these lines.
These industries and faciiities shall be open to BNSF on the same basis that
BNSF satves “2-10-1" customers per Section 5 of the Settiement Agreement,
as amended and supplemented, or on a haulage basis for the fee calied for
in Section 8] of the Settiement Agreement, and calculated as shown on the

Example attached as Exhibit 8. .

Except for existing rights, neither BNSF nor UP can admit a thind party or
provide haulage without the other's approval on the §0/80 Line; provided,
however, that either party may use the Louisiana & Delta Rafiroad as its
agent to provide service over the 50/50 Line without obtaining the approval
of the other party. As of tha date hereof, UP shall not impose or enforce any
requirement (a) contgined in any agreement entered into after axecution of



the Gettiement Agreement and (b) covering traffic which BNSF had access
to under the terms of the Settlement Agreement, that the L&DRR pay any
additional rental or other fee if traffic is routed via BNSF.

On the 50/50 Line, capital additions and betterments will be split on a user
_(Le.. 50/50) basis, and maintenance capital (irack replacement), ordinary
maintenance, and cperations will be spiit on an annuafized usage basis
(gross ton miles). Except as to capital additfons and betterments agreed to
by the parties prior 1o the date of this Term Sheet Agreement as payable out
of the Capital improvements Fund established by the Settiement Agreement,
capital addiions and baiterments will be subject to the mutual agreement of
the parties in the same manner as they are agreed t under procedures
established in the Powder River Basin Agreement.

Capital costs of projects which benefit only one party shail be paid for solely
by such party. If, for any reason, the other party desires to use such facility
It will pay 50% of the actual cost plus interest.

Bxchange is subject to TexMex’ existing trackage rights. TexMex frackage
rights charges shall be paid to UP for UP’s sole benefit. TexMex usage of
the line shall be considered UP usage for purposes of allocating Rabiiity,
calculating UP and BNSF's respective usage shares, etc. The parties’
contracts with Amirak shall not be affected by this Term Sheet Agreement.
Amtrak usage of the 50/50 Line shall be considered the usage of the
respective owner of the segment in question prior to the exchange of
ownership for all purposes including, but not limited to, compensation,
liabliity, and all other provisions of the parties’ respective contracts with
Amtrak,

BNSF and UP agree on a consolidated regional dispatching center
encompassing BNSF, UP, HB&T and PTRA (between Bridge 6A and Deer

Park) ines, and Including KCS and TexMax participation as appropriate, as
described in Exhibit C.

Field management, facility maintenance, and improvements to the 50/50
Line will continue to be performed by UP or BNSF on segments each owned
prior to the exchange of ownership.

BNSF and UP agree 1o establish reasonable joint seivice standards,
including a joint service standards committee for operations pursuant to this
Term Sheet Agreement.



10.

UPMngtbemimdbpaybranymmmadeb{BNSFuM
the iine condition standard in Section 10¢ of the Settlemant Agraement and
Section 6(b) of the Purchase and Sale Agreement up to the amaunt in the
escrow account (principal of $10.5 miilion plus interest). After the
expencitures equal the amount in the escrow acoount, further expenditures
shail be aliocated pursuant 1o this Term Sheet Agreement. The cash and
interest in the escrow account will be divided between the parties pursuant

to their agreement settling the dispute over the condition of the lowa Jot. 10
Avondale segment of the 50/580 Line.

SPECIFIC TERMS COVERING BEAUMONT-NAVASOTA TRACKAGE RIGHTS

1'

BNSF will grant UP overhead trackage rights between Baaumont and
Navasota at the same mill rate and the same general terms as provided for

such trackage rights in the Sattiement Agreement.
UP shalt have the right to enter/exit at Cleveland and Canroe.

UP wiil make capital contributions to capacity related impravements to the
trackage rights line on a usage basis (gross ton miles).

STRANG/PASADENA INTERCHANGE

1.

UP shall continus intercchange of traffic originafing between Sinco and
Bayport through the PTRA at Pasadena for movement by BNSF. BNSF will
be responsible for PTRA charges resuiting from this service., The parties
agree to reconsider this issue in 6 to 8 weeks after UP’'s directional
operations and terminal changes are in place and operational. The
adequacy of interchange setrvice provided subsequent to the reinstatement
of the prior interchange after such reconsidaration shafl be subject to review
by the Service Standards Committee. The Pasadena intarchange shall be
reinstated in the event the Service Standards Committee finds that |
intarchange service standards have not been met for a reasonabile period of
time. :

OTHER

1.

The parties agree to cooperate with each other and make and prosecuts

difgently whatever fifing or applications, if any, are necessary to implement
the provisions of this Term Sheet Agreement. :
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5.

The parties agree o use their best efforts to promptly complete definitive
agreements reflecting the intent and provisions of this Term Sheet

Unresolved disputes and contraversies conceming any of the terms and
provisions of this Term Sheet Agreement shali be submitted for binding
arbitration under Commercial Arbitration Rules of the American Arbitration
Assaciation which shall be the exciusive remedy of the parties.

The provisions of Section 1.2, Industry Access, Section 1.7, Joint
Dispatohing Center, and Section (I, Beaumont-Navasota Trackage Rigtds,
shall be efective and impiementation shall begin as soon as practical but no
later than 30 days from execution, and remain in affect thereafter, and the
remaining pravisions of this Term Sheet Agreement shall be implemented as
soon as possible upon receipt of required governmental approval or
exemption, if any. .

The parties intend that the undertakings in this Term Sheet Agreement
constitute legally enforceable obligations,

AGREED TO:
UNION PACIFIC RARLROAD COMPANY

BVL_%M-LL__M
Tide: Vice Tl
Date;_Teb 12 JELI{E

THE BURLINGTON NORTHERN AND SANTA FE
RAILWAY COMPANY

By

Title:

Date:




. FEB 13 "98 92:94

2 The parties agrae to use their best efforts 3 prompely complats definitive
agreements reflesting the intent and provisione of this Term Sheet

a. Unresaived disputes and controversies conceming any of tha tams and
provisions of this Term Sheet Agreement shall be submitted for binding
arbitration under Commercial Arbitration Rulss of the Amevican Arbitration
Association Which shall be the exclusive remady of the passies.

4. The provisions of Section IL2, industry Access, Section ILZ7, Jaint
Dispatching Center, and Section iil, Beaurnont-Navasota Trackage Rigixs,
shall be eflecive and implementalion shall Begin as soon as practical but no
later than S0 days from execulien, and remain in offect theraafier, and the
remaining provisions of this Term Sheat Agreemont shall be implemented as
mnawmm_ammmm

S.  The perties intend that the undertakings in this Torm Sheet Agreement
constitute legasly enforceable obigations.

AGREEDTO: -
UNION PACIFIC RAILROAD COMPANY
By

Tide
Date:

THE BURLINGTON NORTHERN AND SANTA FE
RAILWAY COMPANY .

WW
Date; Eebrassy 12, 1

RECEIVED TIMEPED. 12 6:267 PRIRT TIMEFED. (2 . §:277%

sV NP



EXHIBIT A

BNSF Ssgment

@

(b)
(c)
(d)
(8)
(0
Q)

Salix
Raceland Jct.
Schriever
Berwick
Bayou Sale
Baldwin

New lberia

Cade

Latayette (only track 802, not Lafayetts yard)
Crowley Siding

Midiand

Roancke

lowa Siding (to be constructad)



Charges
Between: Mileaga Boundtrip Qo/Off+Mites+Racip=Total/Car
Origin and 18 30 $100 + 315 + $130 = $245
Destination
Reciprocal Switch - NA + NA+$130=8130
(per load) within
Switching District

* Provided foril_lusnﬂvapumosesonly. cwgesaubjecttoannwadlum'emin



Exhibit C

Consolidated Dispatching Center

a)

b)

e)

g)

The lines to be dispatched by the Cansolidated Dispatching Centar are shown on
the map attached hereto. Each railroad will control, manage and dispatch its own
lines and the 50/50 Line will be dispatched jointly. BNSF shail be provided

. hecessary office space and facifities in the Consolidated Dispatch Center.

See attached arganizational chart for management structure.

A Joint Director, reporting to Setvice Standards Committee, will be retained by UP
and BNSF's respactive Vice Presidents-Transportation. Each raliroad shaif submit
the names of two potential candidates and then mutually agree on the person o fill
the position. BNSF and UP will mutually agree upon a process to change the Joint
Director which permits either to remove the incumbent. The parties shall agree
upon a written description of the Joint Director's job duties, two of which will include
responsibility for ensuring compliance with (1) dispatching protocol standards and
{2) standards for the gathering and distribution of cars to/from industries on the
50/50 Line, former SP branches and spurs, ta either rajimad. The Joint Director's
job dascription and performance shail be raviewed/evaiuated periodically by both
railroads. Either railroad shall have the right to remove the Joint Director at its sole
discretion.

Until UP implements CAD i, UP will support its dispatching using Digacon. UP's
server is located in Omaha and during emargenoy outages UP will take controt of
its lines and the 50/50 Line from Omaha. During emergency outages BNSF will
control its ines from FL Worth, ’

BNSF and UP agree that KCS/Tex Mex should be offerad the opportunity to

dispatch their lines in the Guif Coast area from the Consolidated Dispatching
Center.

Cost aliocation shail be subject to customary joint faciity errangements.

Consglidated Dispatching Center wilt be located in the first floor of UP's Spring,
Texas, regiona! offices. UP will develop and fumish proposed ¢ffice layout.



CONSOLIDATED DISPATCHING CENTER
HOUSTON, Texas

Organization Chart
up BNSF
General ' Senior
Superintendent e Kes/ Director
Transportation i "1 TExmMEx
! .
l )
[ ]
— H JOINT T
: ——————— e ]
Director E Jolnt Supt,
(24 twr) P — 1 Director Corridor
Position ‘ . Operations
(24 hr}
. Pasition
Corridor Mgr. Chief DispJ Chief
(24 tr) Corridor Mgr Dispatcher
Pesition (tor2) (24 1)
Position
Dispatcher Joint Dispatcher
(24 hr) Dispatcher(s) (24 h)
Position (1or2) Position

February 12, 1998






EXHIBIT 2

AGREEMENT

AGCREEMENT made this 1st day of September, 2000, between THE

BURLINGTON NORTHERN AND SANTA FE RAILWAY COMPANY, a Delaware
corporation, hereinafter called "BNSF," and UNION PACIFIC RAILROAD COMPANY, a
Delaware corporation, herelnafter called “UPRR."

WITNESSETH:

Section 1.

apply:

WHEREAS, BNSF owns a iine of railroad between lowa Junction,

Louisiana and Avondale, Louisiana and UPRR owns a line of railroad
betwaen Dawes, Texas and lowa Junction, Louisiana; and

WHEREAS. by conveyance simultaneous with the entry into this

Agreement, but separate and apart from this Agreement, BNSF is acquiring
an undivided one-half. interest in certain of the UPRR Trackage (as
hereinafter defined) and UPRR is acquiring an undivided one-half interest
in certain of the BNSF Trackage (as hereinafter defined); and

WHEHEAS. the parties desire to set forth in this Agreement the

manner in which the Joimt Trackage (as hereinafter defined) will be
managed, maintained and operated subsequent to acquisition by (1) UPRR
of a one-half interest in that portion of the BNSF Trackage to be conveyed
to it, and (2) BNSF of a one-half interest in that portion of the UPRR
Trackage to be conveyed to it.

1.1

NOW, THEREFORE, it is mutually agreed:

DEFINITIONS
For the purposes of this Agreement, the foliowing definitions and terms shalt

Additions and Betterments shall mean work projects, the cost of which is

chargeable in whole or in part to Property Accounts under principles of railroad retirement
and betterment (“RRB") accounting.

1
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BNSF Trackage shall maarr{a)the portion of the mainline track of the former
Southem Pacific Transportation Company ("SP") Lafayette Subdivision between lowa
Junction, Louisiana, in the vicinity of BNSF Milepost 205.3, and Avondale, Louisiana, in
the vicinity of BNSF Milepost 14.94, as shown on the print dated February 12, 1988,
attached as Exhibit “A" and by reference made a part of this Agreement (the “Print"),
including the right of way and operating sidings usad for passing and meeting trains shown
on *Exhibit 'A'," and trackage appurtenances, together with signals and communications
facilities required for the control of operations over such track (for purposes of
management and use of such signals and communications facilities only, and not
ownership), and all Additions and Betterments or improvements, in which UPRR has
participated pursuant to this Agreement, to any of the foregoing, and (b) such of the
Customer Access Trackage (as defined below) as is now owned or controlled by BNSF or
as Is added to the ownership or control of BNSF.

sollds g DC shall mean a consolidated regional
dispatching canter eshblnshed and operated pursuant to the provisions of an agreament
entered into between the parties, located in UPRR's Spring, Texas facillty, encompassing
BNSF, UPRR, Houston Belt & Terminai Railway Company (“HBT*) and Port Terminal”
Railroad Association ("PTRA") (between Bridge SA and Deer Park Junction) lines
generally as shown on Exhibit “A * attached thereto, and lines of The Kansas City
Southem Railway Company ("KCS*) and Texas Mexican Railway Company (“TexMex") in
the same general area If KCS and TexMex elect to participate in consolidated dispatching.

Customer Access Trackagq shall mean trackage which is not included in
subsection (a) of the above definition of BNSF Trackage or in subsection (a) of the below
definition of UPRR Trackage, and which from time to time would be utilized to provide
access to present and future industries or facliities originating or terminating tratfic on the
former SP Lafayette Subdivision between Dawes (MP 353.0) and Avondale (MP 14.94)
and on former SP branches and spurs connecting to the said section of the Lafayette
Subdivision or any new branches and spurs connecting to thess lines, together with the
right of way for such trackage, and trackage appurtenances, signals and communications
facilities for the control of operations thereover (for purposes of management and use of
such signals and communications facilities only, and not ownership}; it being agreed that
such trackage is included in the definition of *Customer Access Trackage® (and as such

is subject to the terms of this Agreement) only during the time period that such trackage
is to be utllized for access.

Equipment shall mean trains, locomotives, rail cars (loaded or empty),
trailers and containers (loaded or empty), cabooses, vehicles and machinery which are

CAWINDOWS\Profiles\csdad30\PersonsABNSFT Rjunze.doc 2



capable of being operated on railroad tracks or on adjacent right-of-way for purpose of the
maintenance or repair of such railroad tracks or right-of-way.

T shall mean that portion of the track ot the former
SP Latayeite Subdivision between lowa Junction, Louisiana, in the vicinity of BNSF
Milepost 205.3, and Avondale, Louisiana, in the vicinity of BNSF Milepost 14.94, and alt

Additions and Betterments thereto, not included at any given time within the definition of
BNSF Trackage.

Exclusive UPRR Trackage shail mean that portion of the track of the former
SP Lafayette Subdivision between Dawes, Texas in the vicinity of UPRR Milepost 353.0,
and lowa Junction, Louisiana, in the vicinity of UPRR Milepost 205.3, and all Additions and
Bettarments thereto, not included at any given time within the definition of UPRR
Trackage.

GTM shall mean gross ton mile, which is the weight in tons for Equipment
and lading transported over one (1) mllo of track included i |n tha Jolnt Trackage

gm_ﬁﬂwg@_dimmallmeanmaemsommdbyonaonhe
parties over the Joint Trackage divided by the total GTMs operated by both parties over
the Joint Trackage during the same time period. . Al movements over the Joint Trackage
shall be counted for the purposes of computing such GTM Handled Proportion; provided,
however, that (1) Equipment engaged in work service pertaining to inspection,
construction, maintenance or operation of the Joint Trackage or changes in and/or
Additions and Betterments or improvements to the Joint Trackage shall not be so counted,
and (2) GTMs of third parties (other than Louisiana & Delta Railroad, Inc., or its
successors, ("1.&D") whose use shall be attributed as provided at Section 4.1 below) shall
be attributed to the party that admitted such third party or for whose benefit such third party
was so admitted. -
' Joint Service Standards Committee shall mean a committes comprised of the
chief transportation officers (or their designees) of UPRR and BNSF which shall be
responsibie for establishing appropriate rules or standards to ensure equitable and non-

discriminatory treatment, appropriate maintenance and efficient joint use of the Joint
Trackage.

collectively.

Light Engines shali mean one or more locomotive units not coupled to cars.

Management Services shall mean (1) the fleld management of, facility
maintenance of, and making of Additions and Betterments or Improvements to, the Joint
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Trackage, (2)provision‘and performance-of all work and services necessary to facilitate,
or incidental to, the operation and use of the Joint Trackage pursuant to and in accordance
with the terms of this Agreement, and (3) provision and furnishing of all Equipment and
employees in the management, control and maintenance of the Joint Trackage. The

Management Services do not include any of the services to be provided under the Property
Management Agreement.

Manager shall mean UPRR with reference 10 the performance of
Management Services on the UPRR Trackage, and BNSF with reference to the
performance of Management Services on the BNSF Trackage.

Project  shall mean the establishment of the CDC and the relocation of
certain existing dispatching functions of the parties to the CDC.

Property Accounts shall mean the accounts so designated in the applicable
STB accounting classification for railroad companies in effect from time to time.

Property  Exchange Agreement shall mean thé Proparty Exchange
Agreement of Sevkeabcr: 1, 2000_. between BNSF and UPRR.

! gment shall mean the Property Management
Agreement of é._d,__).._,_\_,_, 2000 balwaen BNSF and UPRR.

Purchase and Salg Agreement shall mean the Purchase and Sale
Agreement of December 11, 1986, between BNSF and Southern Pacific Transportation
Company.

Settiement Agreement shall mean that Agreement dated September 25,
1985, as amended and supplemented by the parties hereto and as conditioned by the
STB, between Union Pacific Corporation, UPRR, Missouri Pacific Railroad Company
(collectively referred to as “UP®), and Southern Pacific Raill Corporation (*SPRC*),
Southem Pacific Transportation Company, The Denver and Rio Grande Westemn Railroad
Company, St. Louis Southwestern Railway Company and SPCSL Corp. (collectively
referred to as “SP"), on the one hand, and The Burlington Northern Railroad Company
(“BN®) and The Atchison, Topeka & Santa Fe Railway Company (“Santa Fe"), on the other
hand, concerning the proposed acquisition of SPRC by UP Acquisition Corporation, and
the resulting common control of UP and SP pursuant to an application to the Interstate
Commerce Commnssuon in Flnance Docket No 32760, ij_gg_gmmmynm

35t ic Rai
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S1B shall mean the Surface Transportation Board or successor agency

Jerm Sheet shall mean that Term Sheet Agreement between UPRR and
BNSF covering Ownership and Operation of Lines In and Around Houston, Texas dated
February 12, 1898.

UPRR Trackage shall mean (a) the portion of the mainiine track of the former
SP Lafayette Subdivision between Dawes, Texas in the vicinity of UPRR Milepost 353.0,
and lowa Junction, Louisiana, in the vicinity of UPRR Milepost 205.3, as shown on the
Print, including the right of way and operating sidings used for passing and meeting trains
shown on “Exhibit 'A’," and trackage appurtenances, together with signals and
communications facilities required for the control of operations over such track (for
purposes of management and use of such signals and communications facilities only, and
" not ownership), and all Additions and Betterments or Improvements, in which BNSF has
participated pursuant to this Agreement, to any of the foregoing, and (b) such of the
_. Customer Access Trackage (as defined above) as is now owned or oontrolled by UPRR
or as is added to the ownership or control of UPRR. "~ -

User shall mean (1) BNSF with reference to BNSF's operation over the
UPRR Trackage and (2) UPRR with reference to UPRR's operation over the BNSF
Trackage.

Section2. ACCESS

21 (a) UPRR and BNSF shall each have the right to serve all present and
future industries or facilities originating or terminating traffic on the Joint Trackage.

(®) Inthe event that UPRR shall iocate a New Customer Facility (as such
. term is defined at Section 2.2 (a) below) on or adjacent to the Exclusive UPRR Trackage,
BNSF shall have the right to serve such New Customer Faclility; provided, however, that

BNSF shall not have the right to locate a New Customer Facility on or adjacent to the
Exclusive UPRR Trackage.

(¢} In the event that BNSF shall locate a New Customer Facility on or
adjacent to the Exclusive BNSF Trackage, UPRR shall have the right to serve such New
Customer Facility; provided, however, that UPRR shall not have the right to locate a New
Customer Facility on or adjacent to the Exclusive BNSF Trackage.

(d) Whenever a New Customer Facility is to be located on the Joint
Trackage, the Manager of that portion of the Joint Trackage shall notify the other party that
such New Customer Facility is to be so located. Such notice shall be given as soon as
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practicable after agreemént between the-Manager and-the-customer has-been-reached for
the location of the New Customer Facility.

(e) Atleast forty-five (45) days prior to initiating service to an industry or
facility, the non-Manager must elect, in writing, whether its service shall be (1) direct, (2)
through reciprocal switch, (3) on a haulage basis for the fee calculated as shown on the
example attached as Exhibit B, or (4) with the Manager's prior written agreement, using
a third party contractor to perform switching for the non-Manager alone or both parties. if
the party electing to provide service is not also the Manager of that section of Joint
Trackage on which the customer to be served is located, such electing party shali provide
its proposed rail service plan for the customer to the Manager in its notice of election on
the manner in which service is to be provided, and the Manager shall within twenty-two
(22) days of its receipt of such notice either (i) notify the electing panty of its approval or
disapproval of such rail service plan, which approval shalt not be unreasonably withheld,
or (i) if the Manager disapproves of such rail service plan, submit to the electing party a
revised rail service plan as 1o such customer. In the event such revised rail service plan
_ is unacceptable to the electing party, the Manager shall provide service, comparabie to its

own, on behalf of thée slacting parny on ar interim busls &t & foy determined by the election—- -

choices of this Agreement umi| the parties mutually agree upon a rail service plan or one
is established by arbitration pursuant to Section 10 below. The non-Manager, having
elected to initiate service pursuant to this Agreement or when already providing service
to a customer under a previous election pursuant to the Settlement Agreement, shall have
the right, upon one hundred eighty (180) days’ notice to the Manager, to change its
election; provided, however, that the Non-Manager (x) shall not change its election more
often than once every five (5) years and (y) shall reimburse the Manager for any costs
incurred by the Manager in connection with such changed election.

22 (a) Apany to this Agreement (“Party X"), unless it elects in writing not to
participate, shall pay fifty percent (50%) of the other party’s (“Party Y*) cost and expense
of (1) constructing any connecting and access tracks and switches (each, a “New
Customer Improvement”) for new industries or facilities originating or terminating traffic on
the Joint Trackage other than exclusively owned or leased facilities as set forth at Section
5.3 below (each, a “New Customer Facllity”) upon Party X's election to serve a New
Customer Facility, and/or (2) upgrades ("Existing Customer Improvements®) to connecting
and access tracks and switches required to serve an existing industry or facllity originating
or terminating traffic on the Joint Trackage other than exclusively owned or leased facilities
as set forth at Section 5.3 below (each, an “Existing Customer Facility”) (New Customer
Facilities and Existing Customer Facilities are hereinafter collectively referred to as
“Customer Facilities®, while Existing Cusiomer Improvements and New Customer
Improvements are hereinaiter collectively referred to as “Improvements”).
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(b) Improvements that Party X elects to participate in the cost and
expense of constructing shall progressively during construction bacome a part of the Joint
Trackage either: (i) if the Improvement itself connects directly to any portion of the Joint
Trackage defined in subsection (a) of the definition of BNSF Trackage or subsection (a)
of the definition of UPRR Trackage, becoms a jointly owned part of the Joint Trackage; or
(ii) if the Improvement itself does not connect directly as described in (i) above, become
Customer Access Trackage. Party Y shall promptly execute the necessary conveyances
to transfer one-half ownership of any improvements that become jointly owned under the
foregoing sentence. Should Party X decline to participate in the cost and expense of
constructing Improvements, Party X shall be denied access to the Customer Facility served
by such and the improvements then shall not become a jointly owned part of the Joint

Trackage (except that if any part of the same was already a part of the jointly owned Joint
Trackage, It will remain so), but will become Customer Access Trackage.

() Should Party X elect at a later date to serve a Customer Facility
served by improvements the cost and expense of constructing it previously declined to
participate in (and thus was denied access to), such right shall be granted to Party X by
Party Y upon payment ‘of ity percent {(80%) of Party Y's cost and expense: of the-
Improvements plus per annum interest equal to the rate paid on 80-day Treasury bills of
the United States government as of the date of completion. On the date of use by Party X,
such Improvements shall become part of the Joint Trackage as described in Section 2.2
(b) above. Per annum interest shall be adjusted annually on the first day of the twelfth
(12th) month following the date of complstion and every year thereafter on such date,
based on the percentage increase or decrease, in the average yleld of 30-year U.S.
Treasury Notes for the prior year compared to their average yield in first year of completion
of the access to such industry or industries. Each annual adjustment shalil be subject,
howsver, to a “cap” (up or down) of two percentage points of the prior year's interest (Le.,
adjustment may not exceed an amount equal to two percentage points of the immediately
preceding year’s interest rate).

Section 3. AN ND

3.1 UPRR shall manage the UPRR Trackage and BNSF shail manage the BNSF
Trackage. Manager shall have sole charge of the maintenance and repair of its respective
portions of the Joint Trackage, including, without limitation, ordinary and routine
replacement of ties, rails and other track and signal equipment, with its own supervisors,
labor, materials and Equipment. Any work projects performed pursuant to this Section 3.1
shail become a part of the Joint Trackage or, in the case of retirements, shall be excluded
from the Joint Trackage. By September 1 of each year during the term of this Agreement
(1) UPRR will advise BNSF of its anticipated programmed maintenance on the UPRR
Trackage for the succeeding calendar year, and (2) BNSF will advise UPRR of its
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anticipated programmed maintenancé orrtie BNSF Trackage-for the-succeeding-calendar
year.

3.2 Unless otherwise mutually agreed to by the parties in writing, Manager shall,
(1) keep and maintain the Joint Trackage on a consistent basis at no less than the track
standard designated in the timetable in effect on the date of the Term Sheet, including any
special instructions for the Joint Trackage as of the date of the Term Sheet, (2) maintain
at least the physical capacity of the Joint Trackage as of the date of the Term Sheet (i.g.,
number of main tracks, support tracks, signal systems, rail weight, line clearances, etc.),
and (3) be responsible, as provided for in Section 5.1, for any Additions and Betterments
to the Joint Trackage as shall be necessary to accommodate the traffic of the parties while
maintaining existing service standards (including transit times) in effect on the date of the
Term Sheet. Manager shall also make such Additions and Betterments to its. respective
portion of the Joint Trackage as shall be required by any law, rule, regulation or ordinance
promulgated by any government body having jurisdiction. Additions and Betterments to
the Joint Trackage that are for the exclusive benefit of User shall be performed by
. Manager at User's sole cost and expense. In the event that either party desires to parform
Additions and Beftermérits to 118 Joint Trackage 18 improve it 1o a cordditior imexcess of
the standard set forth in this Section 3.2, such Additions and Betterments shall be referred
to the Joint Service Standards Committee for approval. Any question or controversy
arising with respect to the undertaking of Additions and Betterments pursuant to this
Section 3.2 that cannot be resolved by the Joint Service Standards Committee within sixty

(60) days following its submission shall be submitted for arbitration pursuant to Section 10
below.

3.3 Manager shall employ all persons necessary to construct, operate, maintain,
repair and renew its respective portion of the Joint Trackage. Manager shail be bound to
use reasonable and customary care, skill and diligence in the construction, operation,
maintenance, repair and renewal of the Joint Trackage and in management of the same.

Manager shall make its best effort to ensure that User is given the same advance notice
of maintenance plans and schedules as is provided to Manager’s personnel.

3.4 Field management of the Joint Trackage shall at all times be under the
exclusive direction and control of Manager. Operation (including dispatching) of the Joint
Trackage and the movement of Equipment over and along the Joint Trackage shall at all
times be subject to the exclusive direction and control of the CDC in accordance with the
Consolidated Dispatching Center Agreement dated March 15, 1988, and such reasonable .
operating rules as Manager shall from time to time institute; provided, however, that in the
management, operation (including dispatching) and maintenance of the Joint Trackage,
Manager and User shall be treated equally. User shall, at User's sole cost and expense,
obtain, install and maintain necessary communication equipment to allow User's
Equipment to communicate with the CDC's dispatching and signaling facilities. The parties
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shall consuilt with edch other prior to-the adoption of new communication er signaling

systems to be employed on the Joint Trackage which have not theretofore been generally
adopted in the railroad industry,

3.5 The Joint Service Standards Committee shall meet on a regular basls,
including an annual meeting to be held on or about September 15 of each year during the
term of this Agreement; provided, however, that during the first year of operation under this
Agreement the Joint Services Standards Committee shall meet not less often than every
three (3) months. Thereafter, the Joint Service Standards Committee shall meet when any
parly serves upon the other party thirty (30) days’ written notice of its desire to meet to
review the overall performance of Equipment on the Joint Trackage, conflicts, if any,
experienced between trains of Manager and trains of User, grievances over the handling
of particular trains or operational events, maintenance of the Joint Trackage, ways in which
future conflicts may be minimized, ways of improving operations and maintenance of the
Joint Trackage and such other relevant matters as the Joint Service Standards Committee
may decide to consider. The Joint Service Standards Committee may issue standards or
rules to prevent unnecessary interference or impairment of use of the Joint Trackage by
elther party or offiérwisa éfisui® falr and squal troatment as betwesn Manager and-tser.,

Either party may request a special meeting of the Joint Service Standards Committee on
- reasonable notice to the other. Informal telephonic conferences shall be heid by the Joint
Service Standards Committee where appropriate to address immediate concemns of either
party. It is expected that the work of the Joint Service Standards Committee shall be
undertaken in a spirit of mutual cooperation consistent with the principle of non-
discrimination (n service expressed in this Agreement.

3.6 The annual Additions and Betterments program for the next year shall be
prepared and submitted by the Manager to the Joint Service Standards Committes prior
to September 1 of each year during the term of this Agreement.

3.7 If the use of the Joint Trackage shall at any time be interrﬁpted or traffic
thereon or thereover ba defayed for any cause, neither party shall have or make any claim

against the other party for loss, damage or expense caused by or resuiting from such
- interruption or delay.

3.8 Manager may from time to time provide any track or tracks other than those
delineated in Exhibit A to this Agreement for use by User hereunder provided there shall
at all times be afforded User a continuous route of equal utility for the operation of its
Equipment between the termini of the Joint Trackage. When such tracks which are not
part of the Joint Trackage are used as provided herein, this Agreement‘shalil govern for

purposes of direction and control and liability as if all movement had been mads over the
Joint Trackage.
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-. - -3.9- --Each party shall be respoensible-for fumnishing, at its sole cost-and-expense,
all labor, fuel and train and other supplies necessary for the opsration of its own
Equipment over the Joint Trackage. In the event a party fumishes such labor, fuel or train
and other supplies to the other party, the party receiving the same shall promptly, upon

receipt of billing therefor, reimburse the party fumnishing the same for its reasonable costs
thereof, including customary additives.

3.10 User shall be responsibie for the reporting and payment of any mileage, per
diem, use or rental charges accruing on Equipment in User's account on the Joint
Trackage. Except as may be specifically provided for in this Agreement, nothing herein
contained is intended to change practices with respect to interchange of traffic between
the parties or with cther carriers on or along the Joint Trackage.

3.11 Except as otherwise may be provided in this Agreement, User shall operate
its Equipment over the Joint Trackage with its own employees, but before said employees
are assigned or permitted to operate Equipment over the Joint Trackage as herein
provided, and from time to time thereafter as and when reasonably requested by Manager,
they shall be required to pass the-applicable rules-examinations required by Manager of
its own employees. Manager shall delegate to specified User officers the conduct of such
examinations in the event User chooses to conduct such examinations. If an officer of
Manager conducts such examinations of employses of User, User shall pay Manager a
reasonable fee for each employee so examined, such fee to be mutually agreed upon by
the parties from time to time in a separate agreement. Notwithstanding any such

examination, User shall be responsible for ensuring that its employees are qualified and
have taken all such rules examinations.

3.12 It any employee of a party shall neglect, refuse or fall to abide by rules,
instructions and restrictions governing the operation on or along the Joint Trackage, such
employee shall, upon written request of the other party, be prohibited by the party
employing such employee from working on the Joint Trackage. If either party shall deem
it necessary to hold a formal investigation to establish such neglect, refusal or failure on
the part of any empioyee, then upon such notice presented in writing, the parties shail
promptly hold a joint investigation in which the parties concerned shall participate and bear
the expense for their respective officers, counsel, witnesses and employees. Notice of
such investigations t0 a party’s employees shall be given by the officers of such party, and
such investigation shall be conducted in accordance with the terms and conditions of labor
agreements between such party and its employees. I, in the judgment of the party not
employing such employee, the result of such investigation warrants, such employee shall,
upon written request by such party, be withdrawn by the empioying party from service on
the Joint Trackage, and the employing party shall release and indemnify the other party
from and against any and all claims and expenses arising from such withdrawal.
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- I the disciplinary action is'appealed by an employee of-User to the-National
Railroad Adjustment Board or other tribunal lawfully created to adjudicate such cases, and
if the decislon of such board or tribunal sustains the employee's position, such employee

shall not thereafter be barred from service on the Joint Trackage by reason of such
disciplinary action.

3.13 if any Equipment of User is bad ordered en route on the Joint Trackage and
(1) it is necessary that it be set out, and (2) only light repairs to the Equipment are
required, such bad ordered Equipment shall be promptly repaired and picked up by User.
Manager may, upcn request of User and at User's sole cost and expense, fumish the
required labor and material and perform light repairs to make such bad ordered Equipment
safe for movement. The employees and Equipment of Manager while in any manner so
engaged or while en route to or retuming to Manager's terminal from such an assignment
shall be considered Sole Employees (as hereinafter defined) of User and Sole Property
(as hereinafter defined) of User. However, should Manager's employees after repairing
such bad ordered-Equipment for User move directly to perform service for Manager's
benefit rather than retumn to Manager's terminal, then User's exciusive time and liabitity will
end when Manager's efiploydes dspart for work to be pwlmmad-for Manager's-benefit. -
In the case of such repairs by Manager to freight cars in User’s account, billing therefor
shall be in accordance with the Field and Office Manuals of the Interchange Rules,
adopted by the Association of American Rallroads ("AAR") (the "Interchange Rules"), in
effect on the date of performance of the repairs. Manager shall then prepare and submit
billing directly to and collect from the car owner for car owner responsibility items as
determined under the Interchange Rules, and Manager shall prepare and submit billing
directly to and coliect from User for handling line responsibility items as determined under
said Interchange Rules. Manager also shail submit billing to and collect from User any
charges for repair to freight cars that are User's car owner responsibility items as
determined under the Interchange Rules, shouild said car owner refuse or otherwise fail

to make payment therefor. Repairs to locomotives shall be billed as provided for in
Section 7 of this Agreement.

3.14 [f Equipment of User shall become derailed, wrecked, or otherwise disabled
while -.upon the Joint Trackage, it shall be rerailed or cleared by Manager, except that -
employees of User may rerail User's derailed Equipment on the Joint Trackage whenever
use of motorized on or off track equipment is not required; however, in any such case
employees of User shall consult with and be govemned by the directions of Manager.
Manager reserves the right to rerall Equipment of User when, in the judgment of Manager,
Manager deems it advisable to do 80 to minimize delays and interruptions to train
movement. The reasonable costs and expenses of rerailing or clearing derailed, wrecked
or disabled Equipment shall be bome by the parties in accordance with Section 8 of this

Agreement. Services provided under this section shall be billed in accordance with
Section 7 of this Agreement.
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3.15 In the event Equipment of either party shall be forced to stop on the Joint
Trackage, and such stoppage is due to insufficient hours of service remaining among such
party’s employees, or due to mechanical failure of such Equipment (other than bad ordered
Equipment subject to light repairs pursuant to Section 3.13), or to any other cause not
resulting from an accident or derailment (including the failure of such party to promptly
repair and clear bad ordered Equipment pursuant to Section 3.13), and such Equipment
is unable to proceed, or if a train of either party fails to maintain the speed required by
Manager on the Joint Trackage, or if, in emergencies, disabled Equipment is set out of a
party’s trainsg on the Joint Trackage, the other party shall have the option to furnish motive
power or such other assistance (including but not limited to the right to recrew the train)
as may be necessary to haul, help or push such Equipment, or to properly move the
disabled Equipment off the Joint Trackage. Any Equipment or Employese of a party so
furnished shall for purposes of liability be considered the Sole Property and Sole
Employee of the other party. The reasonable costs and expenses of rendering such
assistance shall be bome by the party recelving assistance from the other party. Services
provided under this section shall be billed in accordance with Section 7 of this Agreement.

3.18 User, at Manager's request, shalt be responsible for reporting to Manager the
statistical data called for in this Agreement, which may inctude, but is not limited to, the
number and type of Equipment and GTMs operated on the Joint Trackage.

3.17 User shall have the right to establish crew points at various iocations along
the Joint Trackage as may be mutually agreed to in writing between the parties from time .
to time. However, User agrees that if sufficient trackage is not available at such location(s)
to facilitate crew changes of User, Manager may require User to construct additional
trackage in the vicinity of such location as may be required in the reasonable judgment of
Manager, the cost and expense of which shall be bome by User. in the event such
trackage is constructed at the cost and expense of User, and Manager shall choose to use
such trackage, Manager shall pay User fifty percent (50%) of the cost of constructing such
trackage, plus interest as calculated pursuant to Section 2.2 above. In addition, Manager
shall lease to User by separate written agreement, existing facilities, for office, locker,
change and lunchroom purposes by User's personnel upon request of User to Manager,

and as reasonably available, or property as reasonably available for User to establish its
own facilities.

3.18 The terms and conditions applicable to the management of the real property
underlying the Joint Trackage which is subject to the Property Exchange Agreement shall
be contained in a separate agreemant to be entered into between the parties.

Section 4. MISSION ] IES; PROVISION GES
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4.1 Exceptfor rights In existence en February 21988 neither-party-shall admit
a third party to the use of the Joint Trackage or provide haulage services thereover without
the prior written consent of the other party; provided, however, that either party may use
L&D as its agent to provide service over the Joint Trackage without obtaining the prior
written consent of the other party with the following understandings:

() Any agreement entered Into between either party and L&D
subsequent to the effective date hereof shall fully comply with all
terms and conditions of this Agreement;

(b) BNSF shall assume and guarantee all liabilities arising from L&D’s
operations as BNSF's agent;

{c) UPRR shalt assumé and guarantee all liabilities arising from L&D’s
operations as UPRR's agent;

(d) L&D usage of the Joint Trackage for the benefit of one party shall be
and calculating the parties’ respsctive usage shares;

(e) L&D usage of the Joint Trackage for the benefit of both parties shalt
be considered the usage of each party to the extent each benefits
from such usage (g.g.. on a GTM proportion basis) for purposes of
allocating and caiculating the parties’ respective usage shares; and

(D  Either party may interchange with L&D at Lafayette, Louisiana and
other locations as agreed by the parties in writing from time to time.

As of the date hereof, UPRR shall not impose or enforce any requirement (a) contained
in any agreement entered into after exscution of the Settlement Agreement and
(b) covering traffic which BNSF had access to under the terms of the Settiement
Agreement, thet the L&D pay any additional rental or other fee if traffic is routed via BNSF.

Section5.  ADDITIONS AND BETTERMENTS

5.1 Manager shall construct such Additions and Betterments to the Joint
Trackage with an estimated cost of One Hundred Thousand Dollars ($100,000) or less per
project as Manager or User shall deem desirable for the safe, efficient and economical use
of the Joint Trackage by both parties. Before commencing construction of Additions and
Betterments with an estimated cost greater than One Hundred Thousand Dollars
($100,000) per project for use by both parties, Manager shall secure the written approval
of User. Neither party shall unreasonably withhold its written approval of any project
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proposed by the other party for the safe, efficient and economical use of the Joint
Trackage by both parties. All Additions and Betterments to the Joint Trackage shall
progressively during construction become part of the Joint Trackage. Manager shall have
the right to include as a part of the cost of Additions and Betterments any engineering
costs related to Additions and Betterments to the Joint Trackage.

5.2 Either party shall have the right to construct, or have constructed for it,
Additions and Betterments, iImprovements (in accordance with Section 2 above), industrial
trackage or, subject to the conditions set forth in Section 5.3 below, other trackage and
facilities connecting to the Joint Trackage, provided that such construction is performed
in such a manner as not to impair the cther party’s use of the Joint Trackage. Except as
provided in Section 5.3 below, the party not constructing, or having the construction
performed for it, shall have the right to jointly use such industrial trackage or other
trackage and facilities or any portion therecf (1) as soon as it is placed in service and upon
payment of one-haif of the cost of construction, or (2) at any time subsequent to such
construction by payment of an amount equal to (a) one-haif of such cost of construction,
plus Additions and Betterments, less retirements, and (b) per annum interest equal to the

‘raté pald on 90-day Treusury bills o the United States-government-as-of the-date-of--
completion. On the date such party's use commences, said Additions and Betterments,
Improvements (in accordance with Section 2 above), industrial trackage or, subject to the
conditions set forth in Section 5.3 below, other trackage or facliities shali become part of
the Joint Trackage. Per annum interest shall be adjusted annually on the first day of the
twelfth (12th) month following the date of completion and every year thereafter on such
date, based on the percentage increase or decrease, in the average yield of 30-year U.S. -
Treasury Notes for the prior year compared to their average yield in first year of completion
of the access 10 such industry or industries. Each annual adjustment shall be subject,
however, to a "cap” (up or down) of two percentage points of the prior year's interest (L.,
adjustment may not exceed an amount equal 10 two percentage points of the immediately
preceding year's interest rate.) Upon the exercise of such election to take use and the
payment as prescribed, such industrial trackage or other trackage and facilities or portion
thereof shall be deemed equally jointly owned, and bacome a part of the Joint Trackage.

5.3 Either party shall have the right to construct, or have constructed for it, for
its sole use exclusively owned or leased facllities, including, without limitation, automobile

and intermodat facilities, along the Joint Trackage pursuant to the following terms and
conditions:

(a) The party wishing to construct such exclusively owned facilities for its
sole use shall submit its plans to the other party for its review and
approval, which approval shall not be unreasonably withheld or
delayed;
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{b) Such exclusivély 6wned or leased" and-used-faeliittes shall-not (i)
impair the other party's use of the"Joint Trackage, (ii) prevent or
unduly hinder the other party’s access to existing or future customers
or facilities served from the Joint Trackage, or (jii) impair access to

- other exclusively owned facilities then in existence; and

(c) If jointly owned or leased and used property is to be used for the
construction of such exclusively owned or leased and used facilities,
the party so constructing such exclusively owned or leased and used
facilities shall reimburse the other party for its ownership of the jointly
owned property so utilized at 50% of its then current fair market
value, except for properties identified in Exhibit “C" .

Each party has identified in Exhibit °C* any area or areas where it currently
anticipates it will need such exclusively owned or leased and used facilities. Each party
hereby agrees to reserve for the construction of such exclusively owned or leased and

... used facilities property currently owned by it at the area(s) identified with its name in
Exhibit “C~,

Section 6.  SETTLEMENT AGREEMENT ESCROW ACCOUNT

Notwithstanding any other provision of this Agreement to the contrary, UPRR shall
not be required to pay for any expenditures made by BNSF to meet the line condition
standard in Section 10c of the Settlement Agreement up to the amount In the escrow
account established pursuant to Section 10c of the Settlement Agreement (approximately
principal of $10.5 million plus interest) (the "Escrow Account®). After the expenditures

equal the amount in the Escrow Account, further expenditures shall be allocated as set
forth above in this Agreement.

Section 7. MPE N ILLI

7.1  Accounting as prescribed by the STB from time to time will be followed for
purposes of this Agreement, except as provided in Sections 1.1 and 7.5.

7.2 Each of the parties shall bear one-half of the costs properly chargeable to
capital account and its cost (or other accounting treatment) for retirement of its one-half
of any depreciable property in connection with the Joint Trackage. Either party incurring
costs properly chargeable to capital account in constructing Additions and Betterments or
Improvements to the Joint Trackage shall progressively bil the other party hereto one-haif
of the cost incurred subject to adjustment when the Roadway Completion Report is
received. The progressive billing shall be made not more frequently than monthly within
thirty (30) days of the close of the month in which the billing party charges its fifty percent
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(50%) of the cost to its appropriate capital @édount and the amount of such progressive
bliling shall not exceed the fifty percent (50%) so charged by the billing party.

7.3. Except as otherwise provided in Section 7.5, Manager will, on the first day
of each month, render to User a bill for User's estimated share of the estimated cost
incurred by Manager in controlling operations over, maintaining, repairing and renewing
the Joint Trackage for that month. User shall pay that bill by the twentieth day of the same
month. Each party shall furnish to the other within fifteen (15) days subsequent to the
close of each calendar month during the term of this Agreement a statement of its usage
(in GTMs) of the Joint Trackage during such month. Since User's actual GTM Handled
Proportion for the month will not be known until the end of the month and since the actual
costs will similarly not be known until some later date, the bill rendered to User shall be an
estimate derived from the latest preceding month for which actual cost and User's actual
GTM Handled Proportion of such cost is known. Promptly after identifying the actual costs
and User's actual GTM Handled Proportion for the month covered by the estimated bill,
Manager shall render to User a statement showing User’s actual GTM Handled Proportion
. .of such actual cost for the month. In the event User’s actual GTM Handled Proportion of

such cost for any month shall exceed its estimatad payment for that month; Menager shalt-
include a bill for such difference with a statement of actual cost and User shall pay said
bill within thirty (30) days of its receipt thereof. In the event User’s actual GTM Handled
Proportion of such cost for any month shall be less than its estimated payment for that
month, Manager shall include a refund payment for such difference with a statement of
actual cost. In the event User shall fail to provide Manager with User's GTMs for any
particular month by the 15th day as provided for in this Section, Manager may compute
User's actual GTM Handled Proportion by using the latest monthly GTM Handled
Proportion available and make the appropriate adjustment in subsequent monthly billing.

7.4 Each of the parties hereto shall pay one-half of any taxes or assessments
levied by any governmental body, municipal or otherwise, on the Joint Trackage.

7.5 The parties hereto agree that the current cost of replacement in kind of track
materials replaced under AFE or similar programmed work authority will be shared
between them on an annual Gross Ton Mile Proportion for the calendar year in which the
expense is incurred for the replacement in kind.

7.6 Inthe event either panty hereto shall fail to receive any monies due from the
other party hereto within the time period specified in this Agreement, or if not specified,
within thirty (30) days of receipt of billing, the party so failing shall add an amount to the
payment of such delinquent monies equal to 1/385th of the sum of the (1) effective annual
rate of retum on 180-day U. S. Treasury Bilis plus (2) two percent (2%), for each day the
payment is delinquent commencing with the date the payment was due and continuing until
and including the date the payment is received. The rate of retum on the first issue of
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such Treasury Bills in January-of-any year shall be used-for the-peried-danuary through
June 30 of such year, and in July of any year shall be used for the period July 1 through
December 31 of such year. The delinquent payment additive provided for herein shall be
(1) compounded monthly, and (2) the lesser of (a) the amount calculated as set forth
above, or (b) the maximum amount permitted by law.

7.7  Bills containing clerical errors will not be deemed a valid reason for delaying
payments. Any bills containing minor errors (errors of less than $5,000) shall be paid
subject to adjustment in subsequent billing. Bills contalning major errors (errors of $5,000
or more) may be reduced by the amount of the major error. Adjustments of clerical errors
of less than $5,000 requested by either party and not made within sbdy (60) days after
receipt of such request shall thereafter become subject to the same delinquent payment
additive provided for in Section 7.6. Disputed items in excess of $5,000 shall be subject
to the same delinquent payment additive as provided in Section 7.6 if payment is due and
withheld, or a similar credit If paid and subsequently refunded; provided, however, that no
exception to any bill shall be honored, recognized or considered if filed after the expiration
of three (3) years from the last day of the calendar month in which the expense covered
thereby Ts inciiiféd, éxcept thal There will ot b any time timitation tn-connection-with—-
liability and casualty claims or capital expenditures and related operating expenses
accounted for under authority for AFEs or in the case of claims disputed as to amount or
liability. This provision shall not limit the retroactive adjustment of billing made pursuant
to exception taken 1o original accounting by or under authority of the STB or retroactive

adjustment of wage rates and settlement of wage claims. Notwithstanding the delinquent .

payment additive provisions hereinbefore provided, in the event either of the parties shall
fail to make one or more payments within six (6) months of the date the same became due
and payable and the matter is not the subject of arbitration, such failure or nonpayment
shall constitute a default and thereatfter the party hereto not in default shail have the right

to exercise any and all of the actions, remedies or privileges hereinafter provided for
defaults.

7.8 Except as otherwise specifically provided for in this Agreement, bills
rendered pursuant hereto shall be prepared in conformance with the standard practices
of the party-rendering the bill. Such billings, including surcharges, Equipment rental and
other rates, will be based on cost, and such surcharges, Equipment rental and other rates
will be subject to revision from time to time to reflect changes in costs. A one percent (1%)
surcharge will be applied in lieu of the material surcharge in the billing party’s standard
billing practice.to material placed under AFE or similar programmed work authority when
the material is deliverad to the job site from suppliers or processors such as rail welders
or tie treaters and not from existing stock. Secondhand material prices, including, without
limitation, rail, shall be equal to fifty percent (50%) of the cost of new materials at the time
the materials are applied to or released from the Joint Trackage. Scrap materials shall be
priced at the current market scrap prices received by Manager at the time of removal from
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the Joint Trackage. Either of the parties shall have the option to receive filty percent
(50%) of the amount(s) received from the salvage of any retired depreciable property or
a portion of the salvage from any retired non-depreciable facilities equal to its GTM
Handled Proportion for the calendar year in which the retirement occurred in lieu of
receiving a credit for the value of the salvage in the maintenance and operation bills. For
the purposes of this Section, salvage from track materials replaced in kind or the value

thereof shall be apportioned on an annual GTM Handled Proportion basis for the calendar
year in which salvage occurred.

7.9 So much of the books, accounts, and records of each party hereto as are
related to the subject matter of this Agreement shall at all reasonabie times be open to
inspection by the authorized representatives and agents of the other party hereto.

Section 8. MPLIANC!

8.1  With respect to operation of Equipment on the Joint Trackage pursuant to
_ this Agreement, each party shall comply with ail applicable tederal, state and local laws,

"rules, regulationg, orders, decisions and ordiremces{*Standards®); and-if-any failure-on
the part of any party o so comply shall result in a fine, penalty, cost or charge being
imposed or assessed on or against another party, such other party shall give prompt notice .
to the failing party and the failing party shall promptly reimburse and indemnify the other
party for such fine, penalty, cost or charge and all expenses and attorneys' fees incurred
in connection therewith, and shall upon request of the other party defend such action free
of cost, charge and expense to the other party.

82 Each party (i) agrees to comply fully with all applicable Standards conceming
“hazardous waste” and “hazardous substances” ("Hazardous Materials®) and covenants
that it shall not treat or dispose of Hazardous Materials on the Joint Trackage.

In the event any accident, bad ordered Equipment, derailment, vandalism or
wrack (for purposes of this Section 8.2 and Section 8.3 hereinafter called collectively
“Derailment®) involving Equipment of or a train operated by a party to this Agreement (the
- “Derailing Party”) carrying Hazardous Materials shall occur on any segment of the Joint
Trackage, any report required by federal, state or local authorities shall be the
responsibility of the Derailing Party. The Deralling Party shall also immediately advise the
owner/shipper of the Hazardous Materials involved in the Derailment, and Manager, if
other than the Derailing Party.

Manager shall assume responsibility for cleaning up any release of
Hazardous Materials from Equipment involved in a Derailment on that section of the Joint
Trackage for which it provides Management Services in accordance with all fedsral, state,
or local regulatory requirements. The Derailing Party may have representatives at the
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scene of the Derailment to observe and provide' information-and-resommendations
concerning the characteristics of Hazardous Materials retease and the cleanup effort.
Such costs shail be borne in accordance with Section 9 of this Agreement.

it a Hazardous Materials release caused by a Derailment results in
contamnnatlon of real property or water on the Joint Trackage or on real property or water
adjacent to the Joint Trackage (whether such real property or water is owned by a party
to this Agreement or a third party), Manager shall assume responsibiiity for emergency
cleanup conducted to prevent further damage. The Derailing Party shall be responsible
for performing cleanup efforts thereafter. Any costs associated with cleaning up real
property or water on or adjacent to the Joint Trackage contaminated by Hazardous
Materlials shall be borne in accordance with Section 9 of this Agreement.

If Hazardous Materials must be transferred to undamaged Equipment or
trucks as a result of a release caused by a Deraiiment, the Deralling Party shall perform
the transfer; provided, however, that if the Hazardous Materials are in damaged Equipment
thet is blocking the Joint Traclcage. Managor, at ns option. may transfet the Hazardous

9 of this Agreement. Transfers f Matanals by aDeralllng Pany shall only be
conducted after being authorized by Manager.

8.3 The total cost of clearing a Derailment, cleaning up any Hazardous Materials
released during such Derailment, and/or repairing the Joint Trackage or any other property
damaged thereby shall be bome by the party or parties liable therefor in accordance with
Section 9 of this Agreement.

8.4 In the event of release of Hazardous Materials caused by faulty Equipment

or third parties, cleanup will be conducted as stated in Sections 8.2 and 8.3 of this
Agreement.

Section9. LIABIL

8.1. The provisions of this Section 9 shall apply only as between the parties
hereto and are solely for their benefit. Nothing herein is intended to be for the benefit of
any person or entity other than the parties hereto. It is the explicit intention of the parties
hereto that no person or entity other than the parties hereto is or shall be entitled to bring
any action to enforce any provision hereof against any of the parties hereto, and the
assumptlons, indemnities, covenants, undertakings and agreements set forth herein shali
be solely for the benefit of, and shall be enforceable only by, the parties hereto.
Notwithstanding anything contained in this Section 9, no provisions hereof shall be
deemed to deprive either party of the right to enforce or shall otherwise restrict any
remedies to which they would otherwise be entitied under other provisions of this

CAWINDOWS\Profiles \0sdeOS0\Persona\BNSFT Rjun29.doc 19



Agreement-as a result of the other party’s failure to-perform or-observe-any other obligation
or duty created by this Agreement. The provisions of this Section 9 shall apply as between
the parties hereto irrespective of the terms of any other agreements between the parties
hereto and other railroads using the Joint Trackage, and the allocation of {labilities
provided for herein shall control as between the parties hereto.

8.2 The parties agree that for the purposes of this Section 9:

(a) The term "Employee(s)” of a party shall mean all officers, agents,
empioyees and contractors of that party. Such Employees shall be
treated either as "Sole Employees® or "Joint Employees®, as
hereinafter specified;

(b) ‘"Sole Emplovess® and "Sole Property” shall mean one or more
Employees, Equipment, tools and other equipment and machinery
while engaged in, en route to or from, or otherwise on duty incident
to performing service for the exclusive benefit of one party. Pilots
furnished-by-one-party to-assistin operating-Equipment-of the-other
panty shall be considered the Sole Employees of such other party
while engaged in such operations. Equipment shall be deemed to be
the Sole Property of the party receiving the same at such time as
deemed interchanged under AAR rules or applicable interchange
agreements, or when such party is responsible for the car hire or per
diem for the Equipment under agreement between the parties;

(¢) “"Joint Employee” shall mean one or more Employees while engaged
in maintaining, repairing, constructing, renewing, removing,
inspecting or managing the Joint Trackage or making Additions and
Bettarments or Improvements to the Joint Trackage for the benefit of
both of the parties hereto, or while preparing to engage in, en route
to or from, or otherwise on duty incident to performing such service
for the benefit of both parties;

(d) “Joint Property” shall mean the Joint Trackage and alt appurtenances
thereto, and all Equipment, tools and other equipment and machinery
while engaged in maintaining, repairing, constructing, renewing,
removing, inspecting, managing or making Additions and Betterments
or Improvements to the Joint Trackage for the benefit of both of the
parties hereto, or while being prepared to engage in, en route to or
from, or otherwise incident to performing such service;

CAWINDOWS\Profiles\0sdad30\Persona\BNSFTHun29.doc 20



{e) “Loss and/or Damage" shall mean-injury-to ordeath-ef-any-person,
including Employees of the parties hereto, and loss or damage to any
property, including property of the parties hereto and property being
transported by the parties, which arises out of an incident occurring
on the Joint Trackage and shall include liability for any and all claims,
suits, demands, judgments and damages resulting from or arising out
of such injury, death, loss or damage, except (cther than as provided
in Section 9.5(c)) liability for punitive and exemplary damages. Loss
and/or Damage shall inciude all costs and expenses incidental to any
claims, suits, demands and judgments, including attomeys’ fees, court
costs and other costs of investigation and litigation. Loss and/or
Damage shall further include the expense of clearing wrecked or
derailed Equipment and the -costs of environmental protection,
mitigation or clean up necessitated by such wreck or derailment and
shall include any liabilities for any Third-Party claims for personal
injury or death, property damage, natural resource damage, or any
penalties, judgments or fines assoclated with a release of any
contaminants resuiting from-such-wreelk-er-derailment; -

n Operating Employees of a party whose service may be jointly used by
the parties hereto for the movement of trains over the Joint Trackage,
including, but not limited to, train dispatchers, train order operators, .
operator clerks and watchmen shall at the time of performing their
services be deemed to be Sole Employees of the party hereto for
whose benefit said services may be separately randered (during the
time they are so separately rendered) and be deemed to0 be Joint
Employees of the parties hereto at such time as their services may be
rendered for the parties’ joint benefit;

(g) All Employees, Equipment, tools and other equipment and machinery
other than as described in (b), {c), (d) or () above or in Section 9.4.
shall be deemed the Sole Employees of the employing party and the
Sole Property of the using party;

(h) “Third Party" shall mean any person or entity other than (i) a party
hereto, (i) a Sole Employeae of either party, (iii) a Joint Employee, or
(iv) an invitee of either party;

(i) Any railroad not a party to this Agreement heretofore or hereafter
admitted to the use of any portion of the Joint Trackage, shall, as
between the parties hereto, be regarded in the same light as a Third
Party. Without limiting the generality ot the foregoing, nelther of the
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T "pantias” higreto ‘assumes-any regsponsibility-to the-ether-under-the
provisions of this Agreement for any Loss and/or Damage occasioned
by the acts or omissions of any employees of any such other raliroad,
or for any Loss and/or Damage which such other railroad shall be
obligated to assume in whole or Iin part pursuant to law or any

agreement relating to such other railroad's use of any portion of the
Joint Trackage;

) For the purpose of this Section 9, Equipment of foreign lines being
detoured over the Joint Trackage, and all persons other than Joint
Employees engaged in moving such Equipment, shall be considered
the Equipment and Employees of the party hereto under whose
detour agreement or other auspices such movement is being made.

9.3 The parties agree that:

(a) Each pany hsreto shall psy promptly Loss andlor Damage for whlch

shall mdemnny tha other pany agamst sueh Loss sndlor Damage,
including reasonable attomeys’ fees and costs. It any suit or suits
shall be brought against either of the parties hereto and any judgment
or judgments shall be recovered which said party is compelled to pay,
and the other party shall under the provisions of the Agreement be
solely liable theretor, then the party which is so liable shall promptly
repay on demand to the other party paying the same any monies
which it may have been required to pay, whether in the way of Loss
and/or Damage, costs, fees or other expenses; and if the Loss and/or
Damage in such case or cases is joint or aliocated between the
parties to the Agreement, the party defendant paying the same or any
costs, fees or other expenses shall be reimbursed by the other party
as allocated pursuant to this Agreement;

(b) Each party covenants and agrees with the other party that it will pay
for all Loss and/or Damage, both as to persons and property, and
related costs which it has herein assumed, or agreed to pay, the
judgment of any court in a suit by Third Party or Parties to the
contrary notwithstanding, and will forever indemnify and save
harmless the other party, its successors and assigns, from and
against all liability and claims therefor, or by reason thereof, and will
pay, satisfy and discharge all judgments that may be rendered by
reason thereof, and all costs, charges and expenses incident thereto;
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(c) Each party hereto shall have the sole-right to-settle, or eause-to be
settled for it, all claims for Loss and/or Damage for which such party
shal! be solely liable under the provisions of this Section 9, and the
sole right to defend or cause to be defended all suits for the recovery

~ of any such Loss and/or Damage for which such party shall be solely
liable under the provisions of this Section 9;

(d)  User shall provide written notice to the other party of any accidents
or events resulting in Loss and/or Damage within seven (7) days of
its discovery or receipt of notification of such occurrence;

(e) In the event both parties hereto may be liable for any Loss and/or
Damage under the provisions of this Section 9 ("Co-Liable"), and the
same shall be settled by a voluntary payment of money or other
valuable consideration by one of the parties Co-Liable therefor,
release from liabliity shall be taken to and in the name of all the
parties so liable; however, no such settiement in excess of the sum - -
any party Co-Liable therefor withott the written consent of the other
parties so liable, but any seftiement made by any party in
consideration of One Hundred Thousand Dollars ($100,000) or a
lesser sum shall be binding upon the other parties and allocated in
accordance with Section 9.5; and no party shall unreasonably
withhold its consent to a settiement proposed by the cother party;
provided, however, that failure by a party to secure consent from the
other shall not release such other party to the extent the party who
failed to obtain such consent demonstrates that the other party was
not prejudiced by such failure.

(f) In case a claim or suit shall be commenced against any party hereto
for or on account of Loss and/or Damage for which another party
hereto Iis or may be solely liable or Co-Liable under the provisions of
this Section 9, the party against whom such claim or suit Is
commenced shall give to such other party prompt notice in writing of
the pendency of such claim or suit, and theraupon such other party
shall assume or join in the defense of such claim or suit as foliows:

If the claim or suit involves Loss and/or Damage to the Sole
Employees or Sole Property of a party or its invitee or property in its
care, custody or control, that party shall assume and control the
investigation and defense of such claim or suit; if the claim or suit
involves Loss and/or Damage to Third Parties, Joint Employees or the
Joint Trackage, the party whose Sole Employees or Equipment were
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involved in the incident shall investigate-and defend such claim or
suit; and if such claim or suit involves Loss and/or Damage to Third
Parties, Joint Employees or the Joint Trackage and neither or both
party's Equipment and Sole Employees were involved in the incident,
Manager shall investigate and defend such claim or suit unless
resulting from an incident covered under Section 9.5(c) in which case
said Section shall govem; provided that the other party also may

participate in the defense of any of the 1orego|ng if it may have .
liability as a result of such incident;

(g No party hereto shall be conclugively bound by any judgments against
the other party, unless the former party shall have had reasonable
notice requiring or permitting it to investigate and defend and
reasonable opportunity to make such defense. When such notice -
and opportunity shall have been given, the party so notified and the
other party shall be conclusively bound by the judgment as to all
matters which could have been litigated in such suit, including without

- {irtEoTa determination-ot the relative-or-comparative fault ot each, .- . . .

9.4 The cost and expense of repairing bad ordered Equipment, clearing wrecks
or otherwise disabled Equipment or reralling Equipment (and the costs of repair or renewal
of damaged Joint Trackage or adjacent properties) shall be bome by the party whose
Equipment was wrecked, disabled, or derailed. All Employees or Equipment, while
engaged in, en route-to or from, or otherwise incident to operating wrecker or work trains
clearing wrecks, disabled Equipment or derailments or engaged in repair or renewal of the
Joint Trackage subsequent to any such wreck, disabllity or derailment, shall be deemed
to be Sole Employees and/or Sole Property of the party whose Equipment was wrecked,
disabled or derailed. However, such Employees or Equipment, while en route from
performing such clearing of wrecks, disabled Equipment or derailments or repairing or
renewing the Joint Trackage to perform another type of service, shall not be deemed to be
performing service incident to the instant wreck, disability or deraiiment.

9.5  Aligcation.

(a) Each party shall bear all costs of Loss and/or Damage to its Sole
Employees or its Sole Property, or property in its care, custody or
control or its invitees without regard to which party was at fault
(whether or not contributed to by acts or omissions of Joint
Employees or defect in Joint Property).

(b} Loss and/or Damage to Thir& Parties or their property '(other than
Third Parties involved in any crossing accident on the Joint
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Trackage), to Joint Employees-or their-property-or to Jeint-Rroperty
shall be borne by the parties hereto as follows:

() | the Loss and/or Damage is attributable to the acts or
omissions of only one party hereto, or only one party is
involved (whether or not contributed to by acts or-omissions of

Joint Employees or defect in Joint Property), that party shall
bear and pay all of such Loss and/or Damage.

(i) it such Loss and/or Damage is attributable to the acts or
omissions of more than one party hereto, or occurs in such a
way that it cannot be determined how such Loss and/or
Damage came about, such Loss and/or Damage (whether or
not contributed to by acts or omissions of Joint Employees or
defect in Joint Property) shall be apportioned betwsen the two
(2) parties to this Agreement, and any other party(ies)
authonzad to use the Jolnt Trackage as a trackage nghts

miles dver »‘ Joint Trackage for the preoedmg twelva(12)

months or, if such Loss and/or Damage occurs during the first
twelve (12) months following the effective date of this
Agreement, the usage of each party between the occurrence
of such Loss and/or Damage and the effective date of this
Agreement. User shall not bear or incur any liability for claims,
suits, demands, judgments, losses or damages resulting from
environmental contamination of or hazardous material on or
released from the Joint Trackage, except contamination or a
release of hazardous materials from User's own Equipment or
caused by or arising from the actions or omissions of User or

User's Employees, and then only in accordanee with the other
provisions hereof.

{c) As to claims by Third Parties against either party hereto for grade
crossing accidents, it is understood and agreed that a number of
vehicular crossings of the Joint Trackage presently exist, or may be
constructed. Each party agrees, as an equal owner of the Joint
Trackage, to accept all crossings in whatever condition they may be
during the term of this Agreement, and that neither party will assert
any claim, demand or cause of action against the cther party hersto
that a crossing is inadequate, defective, or extra hazardous. In any
crossing accident on the Joint Trackage in which only one party’'s
Sole Property is involved, that party will investigate, defend,

CAWINDOWS\Profiles \0scia030\Persona\BNSFTRun29.doc 25


file:///Miatever

indemnify, and hold harmiless the-ether from and-against any claim,
demand or cause of action by any Third Party for actual damages
arising out of the crossing accident on the Joint Trackage.’
Notwithstanding anything in this Section to the contrary, in any
crossing accident in which only one party’s Sole Property is involved,
and that same party, pursuant to this Agreement, is responsible for
maintenance of the portion of the Joint Trackage on which the
crossing accident occurred, then that party will additionally
investigate, defend, indemnify, and hold harmiess the other party from
and against any claim by a Third Party for punitive damages arising
from the crossing accident.

(d) The parties agree that the characterization herein of certain
Employees as "Sole Employees"” or “Joint Employees” is only for the
purpose of allocating Loss and/or Damage suffered by those
Employees. Except as specified in this Section 9.5. (which provides

. -for the allocation of certain Loss and/or Damage between the parties

without regard to fault), no party ehall be liable or allocated fault for ~~

the acts or omissions (negligent or otherwise) of any other party’s
Employee.

9.6 THE PARTIES EXPRESSLY INTEND THAT WHERE ONE PARTY IS TO
INDEMNIFY THE OTHER PURSUANT TO THE TERMS OF THIS AGREEMENT, SUCH
INDEMNITY SHALL INCLUDE (1) INDEMNITY FOR THE NEGLIGENCE OR ALLEGED
NEGLIGENCE, WHETHER ACTIVE OR PASSIVE, OF THE INDEMNIFIED PARTY
WHERE THAT NEGLIGENCE IS A CAUSE OF THE LOSS OR DAMAGE; AND (2)
INDEMNITY FOR STRICT LIABILITY OF THE INDEMNIFIED PARTY RESULTING FROM
A VIOLATION OR ALLEGED VIOLATION OF ANY FEDERAL, STATE OR LOCAL LAW
OR REGULATION BY THE INDEMNIFIED PARTY, INCLUDING BUT NOT LIMITED TO
THE FEDERAL EMPLOYERS LIABILITY ACT ("FELA"), THE SAFETY APPLIANCE ACT,
THE BOILER INSPECTION ACT, THE OCCUPATIONAL SAFETY AND HEALTH ACT
("OSHA"), THE RESOURCE CONSERVATION AND RECOVERY ACT ("RCRA"), THE
COMPREHENSIVE ENVIRONMENTAL RESPONSE, COMPENSATION, AND LIABILITY
ACT ("CERCLA"), THE CLEAN WATER ACT ("CWA"), THE OIL POLLUTION ACT

("OPA"), AND ANY SIMILAR STATE STATUTE IMPOSING OR IMPLEMENTING SIMILAR
STANDARDS.

Section 10. ARBITRATION, PROCEEDINGS AND AWARD

10.1 If at any time a question or controversy shall arise between the parties
hereto touching the construction of any part of this Agreement or concerning the business
or manner of transacting business carried on under its provisions, or concerning the
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observance or performance of any ¢f the’ conditions herein-contained, or the rights or
obligations of any party under or arising from this Agreement upon which question or point
in controversy the parties cannot agree, such question or controversy shall be submitted
for arbitration to a disinterested person or persons famillar with such business and
experienced in railway management as hereinafter provided. Such Question or
controversy shall be submitted to a single competent disinterested arbitrator if the parties
hereto are able to agree upon such single arbitrator within twenty (20) days after the party
desiring such arbitration shall notify in writing the other party to such question or
controversy. If such single arbitrator cannot be agreed upon before the expiration of such
period of twenty (20) days, such arbitration shall be had before a board of three competent
and disinterested persons to be named as follows: The parly demanding such arbitration
shall give the other party notice of demand, stating specifically the question or questions
to be submitted for decision or the point or points in controversy, and nominating a person
who has the required qualifications to act as one (1) arbitrator. The party hereto to whom
such notice is given shall appoint a second arbitrator and give the party hersto demanding
arbitration notice in writing of such appointment within twenty (20) days from the time of

_ such nottoe ut at the expiration of  twenty (20) days from the reoaipt of such notice the

a second arbnrator having like qualifications, the parly making the demand may make such
selection. The first and second arbitrators chosen shall select a third, and if the arbitrators
chosen shall be unable to agree upon a third arbitrator within a period of twenty (20) days
from the date of appointment of the second arbitrator, the third arbitrator may be appointed
upon ten (10) days’ notice upon motion or application of either party hereto by the Chiet
Judge (or Judge acting as Chief Judge) of the United States District Court for the Southem
District of the State of Texas.

10.2 Upon the selection of the single arbitrator if there shall be just one (1), or
upon completion of the selection of such board of three (3) arbitrators, the said arbitrator,
or board, shall proceed at once with reasonable diligence to inquire into and determine the
questions and controversies at issue as disclosed in the notice of arbitration and shall give
to both parties reasonable notice of the time and piace (of which the arbitrator or
arbitrators shail be the judge) where the arbitrator or arbitrators may take such evidence
as may be deemed reasonable or as either party may submit, without requiring witnesses
to be sworn, and may hear arguments of counsal or others. If any arbitrator shall decline
or fail to act, the party (or parties in the case of a single arbitrator) by whom he was chosen
or said judge shall appoint another to act in his place. After considering the evidence and
hearing the testimony and arguments which may be submitted by each party, said single
arbitrator, or the majority of such board of arbitrators (as the case may be), shall state such
decision or award in writing within ninety (80) days of the final submissions by the parties,
which decision or award, when dellvered to both parties, shall be final, binding and
conclusive upon both parties, and each party hereby expressly agrees to be bound
conclusively thereby as to any of the matters submitted to arblitration. Until the single

CAWINDOWS\Profiles\osdadS0\Persona\BNSFTRjun29.doc 27



arbitrator, or board of-arbitrators, as thecasemay be-shallissue the first decision or make
the first award upon any question or controversy so submitted for arbitration, the business,
settlements and payments to be transacted and made under the terms of this Agreement
shall continue to be transacted and made in the manner and form existing prior to the rise
of such questions. Immediately after such first decision or award, each party shail
forthwith make such changes in the conduct of its business, or such payments or

restitution, as the case may be, as are in and by such decision or award required of it to
be made.

10.3 The books and papers of both parties as far as they relate to any matter
submitted to arbitration shall be open to the examination of the arbitrator or arbitrators, as
the case may be. Each party to the arbitration shall pay all compensation, costs and
expenses of the arbitrator appointed in its behalf and all fees and expenses of its own
witnesses, exhibits and counsel. The compensation, cost and expenses of the single
arbitrator or the additional arbitrator in the board of arbitrators shall be paid in equal
shares by all parties to the arbitration.

" Section 11. REEAULT.

11.1. In the event of default by either of the parties with respect to the payment of
monies due the other pursuant to the terms of this Agreement, the party to whom such
money is owed shall have the right to offset against any monies whatsoever, except
divisions of revenues, it may then or thereafter owe the party in default. This right to offset
shail be in addition to any cther rights or remedies available to the party not in default and
shall prevail notwithstanding provisions, it any, in any other agreements to the contrary.

11.2. In the event either of the parties shall fail to make one or more payments of
monies due the other party pursuant to this Agreement within six (8) months of the date
the same became due and payable and the matter is not the subject of arbitration, such
failure or non-payment shall constitute a non-payment default. In the event of a non-
payment default, and provided the non-defaulting party delivers notice of its intention to
rely on this Section 11.2 in connection with such default to the cther party in default not
iess than thirty (30) or no more than sixty (60) days prior 1o the expiration of the six month
default period specifying the bill or bills payment of which Is overdue, the non-defauiting
party may file an application with the appropriate authorities, if necessary, seeking
authority for the party in default to cease operations over the Joint Trackage. The party
in default shall cooperate with the non-defaulting party in seeking authority for such
cessation of operations, and if such authority is obtained, or if such authority is not
required, the party in default shall cease operations over the Joint Trackage as quickly as
it can legaily do so and continue such cessation until the default has been cured.

Section 12. NOTICES
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All notices, demands, requests. submlssuons and other commumeanons
which are required or permitied to be given pursuant to this Agreement shall be given by
either party to the other in writing and shall be deemed properly served if delivered by
hand, by facsimile transmission, or mailed by ovemight courier or by registered or certified

mail, return receipt requested, with postage prepaid, to such other party at the address
listed below:

if intended for UPRR: With a copy to:
Executive Vice President-Operation Director Joint Facilities
Room 1208 Room 1200
1416 Dodge Street 1416 Dodge Street
Omaha, Nebraska 88179 Omaha, Nebraska 68179

If intended for BNSF: With a copy to:

. .s.r m - - . P dew mess sass st e smeemas camen me wane e

2600 Lou Menk Dﬂve -AVP Jolnt Facilities
P.O. Box 961034 2600 L.ou Menk Drive
Ft. Worth, Texas 76161-0034- P. O. Box 961034

Ft. Worth, Texas 76161-0034

Notice of address change may be given any time pursuant to the provisions
of this Section 12.

Section 13. SECTION HEADINGS

All section headings are inserted for convenience only and shail not affect
any construction or interpretation of this Agreement.

Section 14. EFFECTIVE DATE AND TERM

This Agreement shall become effective as of the date first hereinabove
written and shall remain in full force and effect for a term of ninety-nine (99) years.

Section 15. LAWS R

This Agreement shall be interpreted in accordance with the laws of the State
of Texas.

Section 16. ASSIGNABILITY
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16.1--Except-as provided in the sentence immediately following.this Agreement
and any rights granted hereunder may not be assigned in whole or in part by either party
hereto without the prior written consent of the other. This Agresment may be assigned by
either party without the prior written consent of the other only (1) as a result of a merger,
corporate reorganization, consolidation, change of control or sale of substantially all of its
assets, or (2) to an affiliate of the assigning party where the term "affiliate" means a
corporation, partnership or other entity controlied, controlling or under common control with
the assigning party. In the event of an authorized assignment, this Agreement and the
operating rights hereunder shall be binding upon the successors and assigns of the parties

16.2 This Agreement and each and every provision hereof is for the exclusive
benefit of the parties hereto and not for the benefit of any third party. Nothing herein
contained shall be taken as creating or increasing any right in any third person to recover
by way of damages or otherwise against either of the parties hereto.

Section 17. ENTIRETY, AVENDMENTS, AND WAIVERS

- - 7.1 This-Agreement-ig-entered-into-to-implement certain provisiens-of-the - ---

Term Sheet. The provisions of the Term Sheet shall govemn in the event of any conflict
with the provisions of this Agreement except as to Sections 3 and 9. Notwithstanding
the first sentence of this Section 17.1, nothing in this Agreement shall affect, expand or
diminish the rights and obligations of the parties under the Property Exchange
Agreement and the Purchase and Sale Agresment. All amendments, supplements,
modifications to and waivers of the terms of this Agreement shall be in writing and
signed by the parties hersto.

17.2 The parties acknowledge that they have previously entered into a
trackage rights agreement dated June 1, 1996 (the “June 1, 1996 Agreement”), .
providing for BNSF operation over UPRR trackage be!ween Houston, Texas and lowa
Junction, Louisiana as well as BNSF operation over UPRR’s Baytown Branch, and (2)
a trackage rights agreement dated September 10, 1998 (the “September 10, 1998
Agreement”), providing for BNSF operation over UPRR trackage between Beaumont,
Texas and Port Arthur, Texas. The June 1, 1998 Agreement and the September 10,
1998 Agreement will be modified, by actions separate from this Agreement, to reflect
changes required by the Term Sheet and shall continue in existence pursuant to their
terms as so modified. The agreement between UPRR and BNSF dated as of June 1,
1996, by which BNSF granted UPRR trackage rights over BNSF trackage between
lowa Junction, Louisiana (BNSF MP205.3) and Avondale, Louisiana (BNSF MP 14.94)
is hereby terminated.

17.3 Any branches and spurs constructed after the date of this Agreement (i) on
the former SP Lafayette Subdivision between Dawes, Texas (MP 353.0) and Avondale,
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Louisiana (MP 14.84), or (ii) on its former SP branches and spurs, shall be treated as
improvements and governed by this Agreement. Obtaining any STB approval required
for such construction shall be the responsibility of the constructing party.

17.4 The failure of either party hereto to insist in any one or more instances
upon strict performance of any of the obligations of the other pursuant to this
Agreement or to take advantage of any of its rights hereunder shall not be construed as
a waiver of the performance of any such obligations or the relinquishment of any such
rights for the future, but the same shall continue and remain in full force and effect.
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Section 18. GOVERNMENTAL APPROVAL

In the event that service to any Customer Facilities hereunder requires the
operation by one party over trackage of the other which Is subject to the jurisdiction of the
STB, the party proposing to so operate shall, at its own cost and expense, initiate by
appropriate application or pefition and thereafter difigently prosecute proceedings for the
procurement of all necessary consent, approval, or authority from any governmental
agency for the sanction of the operations to be carried on and any agreement between the
parties with respect thereto. The other paity, at its expense, shall assist and support said
application or petition and will furnish such information and execute, deliver, and file such
instrument or instruments in writing as may be necessary or appropriate to obtain such
governmental consent, approval, or authority. Each of the parties agrees to cooperate fully
to procure all such necessary consent, approval, or authority. .

IN WITNESS WHEREOF, the parties hereto have caused this Agreement to
be executed by their duly authorized officers as of the date and year first hereinabove
written. '

| THE BURLINGTON NORTHERN AND
/ SANTA FE RAILWAY COMPANY

Title: XN UTResidant ODua o

UNION PACIFIC RAILROAD COMPANY

Secretafy

Assistant
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EXHIBIT B*

Charges
Between: Mileage Roundtrip On/Off+Miles+Recip=Total/Car
Origin and 15 30 $100+$15+$130 = $245
Destination
Reciprocal Switch - - NA + NA + $130 = $130
(per load) within -
Switching District

. Provided for iliustrative purposes only. Charges subject to annual
adjustment in accordance with Setllement Agreement



e EXHIBIT *C* . —

uP Dayton, TX - south side of mainiine between MP 326.92 and MP 330.36
Orange, TX - south side of mainline between MP 258.21 and MP 258.91
Brimstone, LA — north side of mainline between MP 232.13 and 234.63
Lockmoor, LA ~ north side of mainline between MP 223.54 and 224.34

Lake Charles, LA — north side of mainiine between MP 215.42 and MP 217.73
BNSF

Sheldon, TX -- in the vicinity of MP 343, sufficient property east of the San Jacinto
Bridge
Orange, TX - north side of main line between MP 255 and MP 259.

Lockmoor, TX — south side of main line between MP 222 and MP 226.
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EXHIBIT 3

e ¢

This Property Exchange Agreement ("Agreement”) is mada and entered into this 1*day of
September, 2000, by and between The Burlington Northern and Santa Fe Reilway Company, a
Delawere corporation ("BNSF”) {successor to Burlington Norther Raifroad Company ("BN™), end
The Atchison, Topeka and Santa Fe Railway Company ("SF"), and Union Pecific Railroad
Company, a Delaware corporation ("UP”) [formedly inown as Southern Pacific Transportation
Company (*SP")].

1. BNSF is the owner of certain real property Jocated in various parishes of Louisiana
over a portion of which it operates a rail line between lowa Junction, Louisiana, and Avondale,
Louisiana, together with certain fixtures and personalty used in this rail operation.

2 UP is the owner of certain real propesty located in various parishes of Louisiana and
counties of Texas over a portion of which it operates a rail line between lowa Junction, Louisians,
and Dawes, Texas, together with certain fixtures and personalty used in this rail operation.

3. BNSF and UP desire to exchange undivided one-half interests in the real property,
fixtures and personalty described above in a tax-free like kind exchange, subject to the terms and
conditions of this Agreement.

AGREEMENT
L Definitions.
As used in this Agreement, the following terms have the meanings set forth:

A.  BNSF Real Property - The real propesty described in Exhibit A, Exhibit A-1,
and Exhibit A-2, attached hereto and mede a part hereof, upon which are located, among
other things, BNSF's rail line and operating sidings used for meeting and passing trains
between Milepost 205.3 (Jowa Junction, Louisians) and Milepost 14.9 (Avondale,
Louisians), excluding, however, the interests and rights reserved by SP under the 1JA
Purchass and Sale Agreement (as defined in subparagraph H. below). Wherever reference
is made in Bxhibits A, A1 and A-2 to the main line or main track of Southern Pasific

Transportation Company, such reference shall be deemed to be BNSF's main line and main
track.
B.  UP Real Property - The real property located (i) in the Counties of Harris,

Liberty, Jofferson and Orange in the State of Texas described in Exhibit B, atteched hereto
and made a part hereof, but excepting and excluding the real property shown and described
on the prints marked Exhibit B-1, attached hereto and mede a part hereof, upon which are
located, among other things, UP's rail line and operating sidings used for meeting and
passing trains between Milepost 353 at Dawes in Harvis County, Texas and Milepost 250.0
at the Texas and Louisiana state boundary line as the line of railroad crosses the Sabine



River, and (ii) in the Parishes of Calcasien and Jefferson Davis in the State of Louisiana
described in Exhibit C, attached bereto and made g part hereof, but excepting and excluding
the real property shown and described on the prints marked Exhibit C-1, attached hereto and
made a part heveof, upon which are located, among other things, UP’s rail line and operating
sidings used for meeting and passing trains between Milepost 2500 at the Texas and
Louisiana stata boundary line as the line of milroad crosses the Ssbiue River and Milepost
205.3 at lows Junction in the Parish of Jefferson Davis.

C.  Real Propenty - The BNSF Real Property and the UP Real Property
collectively.

D.  Personal Property and Fixtures - All of the conveying entity’s right, title and
interest in and to all existing track and associated structures and facilitics owned by the
conveying entity and necessary or desirable for or currently used in support of rail
transportation operations of the types contemplated in the Joint Operating Agreement ("Rail
Operations”) and which are affixed to any postion of the BNSF Real Property or UP Real
Property, including, withmst Limitation, all tracks, switches, signals, waming devices, bridges
and grade crossing materials. The Personal Property and Fixtures do not include any rolling
stock or other operating equipment, fizmiture, fumishings, office equipment, office supplies,
Gber optic Lines and related improvements, communications lines and equipment and reiated
improvements, or microwave towers, lines and related improvements. It is understood that
ownership of structures and facilities affixed to the Real Property after the Effective Date for
use in Rail Operations is governed by the Joint Operating Agreement.

E.  Contracts - All existing contrects (including, without limitation, all leases,
franchises, signboard leases or agreements, easements, permits, fiber optic agreements,
crossing agreemenis, utility agreements and the like, and oil, gas or mineral ieases and other
agreements related to mineral production) relating primerily to the Real Property or the
Personal Propesty and Fixtures and not to either party’s Rai] Operations.

P Tax Benefit Agresments - All Internal Revenve Code Seotion 168
Agreernents and Elections and certain Safie Harbor Leases and Eloctions which pertain 0 the
Real Property, and/or the Personal Propesty and Fixtures.

G.  Tox Benefit Transfer Agroement - Partial Assignments of the Tax Benefit
Agreements by one party to the other as ths same relate to the Real Property and the Personal
Property and Fixtures being conveyed by such party.

H. DA Purchase and Sale Agreemont - The Purchase end Sale Agreement dated
December 11, 1996, among SP, BN, and SF, pursuant to which SP conveyed the BNSF Real
Propesty to BN and SF.

L Joint Opersting Agreement - That certain Agrecment dated a3 of September
1, 2000, executed by and between BNSF and UP to provide for the operation and




maintenance of the rail line to be jointly owned by ths parties upon completion of the
cxchange of propertics described in this Agreement (*Joint Operating Agreement®),

2 Exchampe

A.  Subject to the terms of this Agreement, BNSF agrees to convey to UP an
undivided one-half interest in BNSF's right, title and interest in and to the BNSF Real
Property and the BNSF Personal Property and Fixtures, and UP agrees to accept the same.

B.  Subject to the terms of this Agreement, UP agrees to convey to BNSF an
undivided one-half interest in UPs right, title and interest in and to the UP Real Property and
the UP Personal Property and Fixtures and BNSF agrees to accept the same.

C.  Upon consummation of the like kind exchange described above, the parties
will be tenants-in-common in the Real Property. Each party’s right to use the Real Property
and the Personsl Propesty and Fixtures is govemed by this Agreement, the Management
Agreement referred to in Section 5 and the Joim Operating Agreement. The parties
acknowledge and agree that Rail Operations pursuant to the Joint Opersating Agreement are
the superior, primary and dominant uses of the Real Property and the Personal Property and
Fixtures, that the rights of the parties under the Joint Operating Agreement to use the Real
Property and the Personal Property and Pixtures for Rail Operations will prevail in the event
of any conflict with the rights of the parties wnder or reserved in this Agreement and/or the
Management Agreement to uss the Real Property and the Personal Property and Fixtures,
and that this Agreement and the Management Agroement are subject and subordinate to the
Joint Operating Agreement, except that the provisions of Paragraphs F.(ili) and G. below
{collectively, the “Limiting Provisions”) will prevail over any conflicting provisions in the
Joint Operating Agreement to the extent of the conflict.

D.  Theparties agres that the exchange of propesties described above is the only
consideration to be received by cither for its respective conveyances, and agree that each will
treat this exchange as a tax-free like kind exchange under Section 1031 of the Internal
Reveaue Code of 1986, as amended. The parties agree to cooperate in executing any

supporting documentation necessary for eithee of them to achicve a Section 1031 like kind
exchange of the Real Property, provided that the requesting party will fully indemnify the
cooperating party against any costs and expenses incurred by reason of such cooperstion, and
provided further that neither party will be required to take title to any property it does not
own as of the date of this Agresment other than the Real Property and the Personal Property
and Fixtures it will acquire pursuant to the terms of this Agreement.

E The conveyances contemplated by this Agreement are expressly subject to the
foltowing (collectively, the "Encumbrances®):

(i) existing trackage rights of Texas-Mexican Railway, Louisiana
and Delta Railroad, Kanseg City Southern Raflway and the parties' existing
agreements with National Passenger Rail Corp.




(i)  all applicable legal requirements and cutstanding rights,
interests and estates of third parties, including, without limitation, covennnts,
conditions, restrictions, exceptions, easements (including, without limitetion, the
Quwest Master Agreement in accordance with Subsection F.(ifi.) below], rights-of-
way, rights of access, Contracts, encumbrances and liens [except for the Liens (as
defined in Section 4 below)), recorded or unrecorded, visible ot not, existing on the
date of this Agreement.

F.  Subject and subordinate to the terms of the Joint Operating Agreement and
o be utilized and exercised only in a manner not conflicting with the use of the Real
Property and the Personal Property and Fixtures in accordance with the Joint Operating
Agreement (except as provided in the Limiting Provisions), each conveying party reserves
the following propesty inferests and contract rights, and the receiving pasty agrees that the
inferest it is acquiring pursuant to this Agreement is subject to such property interests and
contract righta (collectively, "Reservations®):

(®  For itself, and its corporate successors, successors in litle to,
and lessees, licensees and permittees of, the Benefited Property (as defined below),
anon-cxclusive casement upon, over, across, under and through the portions of the
Real Property being conveyed by it to the extent reasonably necessary to allow, and
for the sole purposes of obiaining access to and from and the operation, replacement,
renewal, maintenance, repair and full use and enjoyment for their existing uses of all
existing facilities at their location on the Closing Date (a3 defined in Section 7
below) (including, without limitation, roadways, drains, drainageways, utilities,
microwave and communications lines and ail related or appustenant facilities) that
serve or are appurtenant to any properties (the "Benefited Properties®) owned by the
reserving party which are not included in the Real Property (the “Facilities
Easement”).

(ii)  Por itself, and its cosporate successors, and existing assigns
and licensees, all signboards and asppurtenances thereto (including, without
limitation, wirelines for electrical service to such signboards) now located upon,
along, under and across the Real Property being conveyed by it, togather with (x)
non-exclusive easements upon, along, under and across the portions of the Real
Property being conveyed by it shown on Exhibit D as *Signbosrd Easement Areas®
as ere reasonsbly necessary for and for the sole purposes of the construction,
maintenance, operation, and replacement of signboards and appurtenances thereto
(whether now or hereafier constructed); (y) the right of access, ingress and egress to
and from such Signboard Easement Areas s reasonably necessary to allow for and
for the sole purpose of exercising the rights resarved in this subsection (ii), and (2)
non-exclusive easements for roadway purposes for any and all existing roadways
used for access to signboards. Either party may, at its sole cost and expense, obtain
legal descriptions of the Signboard Easement Areas and the easements for roadway
putposes. The legal description of a Signboard Easement Area will describe the land
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directly below any signboard existing on the Closing Date (the "Sign Shadow™), the
land occupied by any poles or footings associated with existing signboards, and the
land within five fect (5) outside the perimeter of the Sign Shedow or poles or footing
(but not including any land surface within fifteen feet (157 of the centerline of any
raifroad tracks). Upon spproval of the legal description by the other pasty (which
approval will not be unreasonably withheld or delayed), the parties will execute and
cause to be recorded an easement document (in form and content reasonably
acceptshle to both parties) reflecting the legal description for the applicable
Signboard Easement Area or roadway easement. The parties acknowledge and agree
that the rights reserved in this subsection (i) are subject and subordinate to the rights
of the partics under the Joint Operating Agreement to use the Real Property and the
Personal Propesty and Fixtures for Rail Operations, and that such use may require the
removal of signboards and access roadways thereto. If a signboard located on &
Signbosrd Easement Area is cither withdrawn from the Master Signboard Site
License between UP and Eller Media Company in accordance with the provisions of
that agreement, or recaptured in accordance to the provisions of the Signboard
Easement Sale Agreement dated March 21, 1997, between BNSF and Qutdoor
Systems, Inc., then (ww) where the withdrawal or recapture results from jointly
owned rail facilities operatad in accordance with the Joint Operating Agreement, the
parties will each pay one-half of the withdrawal or recapture fee, (xx) where the
withdrawal or recapture results from exclusively owned rail facilities or from Rail
Operations by one party but nat the other, the party owning the exclusively owned
rail fucility or operating in such manner will pay the ontire recapture o withdrawal
fee, (yy) where the withdrawal or recapture results primarily from the acts or
omissions of only one party, such party will pay the entire withdrawal or recapture
fee, and (22) otherwise, UP will pay the withdrawal fee for any withdrawn signboard
located on the UP Real Property and BNSF will pay the recapture fee for any
recaptured signboard located on the BNSF Real Property. Upon withdrawal or
recapture of 2 signboard, the rights reserved in this subparagraph (i) will
antomatically terminate 23 to the applicsble Signboard Easement Area and any
appurtenant access roadway.

(iii)  UP reserves and hereby assigns to Qwest (as defined below)
1 perpetual casement, and regerves for itself and Qwest all other rights, both as may
be necessary to enable UP and Southem Pacific Telecommmications Company
(now known a3 Qwest Communications Corparation) ("Qwest™) and UP and Qwest's
respective successors, assigns pernitted under the Qwest Master Agreement (as
defined below), transferces, licensees and subtensnts, to fully exercise and enjoy each
of their respective rights and (o perform each of their respective dutics and
obligations under the Easement Agreement originally executed by and between SP
and Qwest dated as of September 30, 1991, as supplemented (the "Qwest Master
Agrecment®). In the event the Qwest Master Agreement is terminated as to any
partion of the UP Real Property, then the easement and rights resesrved by UP to itself
or to Quwest in this subsection (iif) will automatically terminate s to such portion.
IFBNSF conducts Rail Operations on the UP Real Propesty without the participation




of UP, to the extent the same is allowed by the Joint Operating Agreement and to the
exient the Joint Operating Agreement provides that the UP Manager (a3 defined
therein) will not be iavolved in the same, then, subject to obtaining the consent of
Qwest, UP will partisily assign to BNSF and BNSF will partially assums the Qwest
Master Agreement, a3 it relates to the UP Real Property to the extont such assignment
and essumption is necessary to allow BNSF to conduct the proposed sole Rail
Operations. UP will use commercially reasonsble efforts to obtain the consent of
Qwest to such partial assignment. To the extent appropriate, such partial assignment
and assumption will be similar in form and substance to the Partial Assignment and
Assumption and Consent Agreement dated as of December 12, 1996, eatered into by
and among BN, SF, SP and Qwest, a8 the same may have been modified or
supplemented ("Partial Asgignment™). The same process will be followed with
respect to the Partial Assignment if UP ever conducts Rail Operations on the BNSF
Real Property without the participstion of BNSF. The parties agree that,
notwithstanding anything in this Agreement, the Management Agreement referred
to in Section 5 of this Agreement, or the Joint Operating Agreement to the contrary,
the Joint Operating Agreement, this Agreement, the Management Agreement refered
to in Section S of this Agreement, and the conveyances mads pursuant to this
Agreement are subject and subordinste to the Qwest Master Agreement and to the
rights reserved in this subsection (ii); provided, bowever, the UP will exercise its
rights under the Qwest Master Agreement in a reasonable manner as necessary to
accommodste Rail Operations (of either or both parties) on the UP Real Property
(with the cost thereof to be bome a3 provided in Paragraph G. below), and will
consult with and obtain BNSF's consent (not to be unreasonably withheld or delayed)
on afl matters roquiring UP's consent or approval under the Qwest Master Agreesnent
which may affect existing or futuro Rail Operations (of cither or both partics) on the
UP Real Property.

(iv)  UP excepts and reserves, for itself its successors and assigns, all oil,
gas, sulfur and other minerals, and all mineral and royalty rights whatsoever in, on
and under the Real Property, as well as the right to grant any and all oil, gas and
mineral leases; provided, however, that UP expressly waives, for itself and its future
lessees, successors and assigns, any right to use or affect the surface or subsurface
of the Real Property down t0 a depth of five hundred (S00) foet below the surface,
it being agreed that exploration, drilling, mining or production from any adjacent
lands, or inclugion of the applicable property, o any part thereof, in a unit on which
such operations are conducted, will be deemed exploration, drilling, mining or
production from the catirety of the applicable propesty.

{G) (i) The parties acknowledge that to accommodate Rail Operations under
the Joint Operating Agreement, it may be necessary or desirable to remove or
relocate facilities which are owned by third parties and located on the Real Propesty
under future or existing agreements ("Third Party Facilities”), or which are located
on the Real Property and owned by UP or BNSF whether or not such Facilitics are
covered by the Facilities Easement reserved under Paragreph F(i) above ("Rail




Company Facilities”). With respect to Third Party Facilities, the party having the
agreement with the third party will exercise, in a reasonable manner, any rights under
such agreement fo compel relocation or removal of the Third Party Facility as
necessary to accommodate Rail Operations (of either or both partiss). If there are no
mmmmmmmmpm.mmeh@ummm

the applicable party will use reasonsbie efforts to negotiate with the third party for
the relocation or removal of the Third Party Facility. With respect to Rail Company
Facilities, the owning party will relocstc or remove the Rail Company Facility as
reasonably necessary to accommodzte Rail Operations, except that if the Rail
Compeny Facility is covered by the Facilities Easement, no removal may be required,
and relocation may be required only to the extent commercially reasonsble and
practicable (¢.g., if the Rail Company Facility is an access rosdway, then the
relocation will be required only if substantially equivalent access will be provided
by the relocated roadway, or if the Rail Company Facility is a communications
installation, the relocation will be required, only if substantially equivalent service
will be provided by the relocated communications installation).

(i) All costs and expenses related to a removal or relocation under
subparagraph (i) above (including, without limitation, aimounts paid to third parties
owning Third Party Fecilities as required under the agreement with the third party or
as negotiated to obtain the third party’s consent to removal or relocation, legal and
consulting fees, and costs of removing, constructing and/or relocating Third Party
Facilitics or Rail Company Facilitics) will be bome as follows:

(2)  If the removal or relocation results from proposed exclusively owned
rail fecilities or fror Rail Operations by ane party but not the other, the party
installing the exclusively owned rail facilities, or operating in such a manner,
will pay all costs and expenses;

(b)  If the removal or relocation results from proposed rail facilities to be
jointly owned by the parties or from joint Rail Operations, each party will
pay one-half of all such costs and expenses. .

3 Tax Benefit Agreements. The parties acknowledge that as part of the
conveyance by SP to BN and SF of the BNSF Real Property, or BNSF Personal Property and
Fixtures, SP assigned to BN and SF the Tax Benefit Agreements affecting the BNSF Real Property
or BNSF Personal Property and Fixtures. Subject to obtaining the consents of the lessors under the
Tex Benefit Agreements, BNSF will convey an undivided one-half of its interest in those agreements
to UP by scparate agreement (and UP will assume such interest), and UP will convey to BNSF an
undivided one-half of UP's interests in ail Tax Benefit Agreements to the extent affecting the UP
Real Property or UP Personal Property and Fixtures (and BNSF will assume such interest).

4,  Liems. The parties acknowledgs that title to the Real Property and thus the
interests to be conveyed may be something less than fee simple absolute, Approval of (be statas of
title to eny portion of the Real Propesty is not a condition precadent to the pasties’ obligations under




this Agreement; provided, however, that each party agrees that it will satisfy, within sixty (60) days
after its receipt of written request from the other party, any real property tax liens and any other liens
existing as of Closing against its interest in the Real Property and the Personal Property and Fixtures
(other than lies for real property taxes and assessments not yet due and paysble) to the extent such
liens are of a definite end ascertainable amount and may be removed by the payment of money
(collectively "Licns®).

5. Usesofand Mansgement of Property. The parties agree that the use for Rail
Operations of the Real Property and the Personal Property and Fixtures, and the rights, obligations
and liabilities of the parties associated with such use, are govemed solely by the Joint Operating
Agreement, a3 limited by the Limiting Provisions. Except for the rights granted under the Joint
Operating Agreement, BNSF will have no right to use the UP Real Property and UP Personal
Property and Fixtures, and UP will have no right to use the BNSF Real Property and BNSF Personal
Property and Fixtares, Subject to the Rail Operations use rights granted under the Joint Operating
Agreement and the related rights, obligations and liabilities of the parties under the Joint Operating
Agreement, and except as specifically provided otherwise in this Agreement or in the Propesty Use
and Management Agreement attached hereto as Exhibit E ("Management Agreement*), UP agrees
that BNSF will operate and may exclusively use and possess the BNSF Real Property and the BNSF
Personal Propesty and Fixtures, and will exclusively have all rights to income and obligations for
expenses and liabilities associated with the BNSF Real Property and the BNSF Personal Property
and Fixtures, as if the conveyance contemplated in this Agreement had not occumred. BNSF agrees
that UP will have rights, obligations and lisbilities as to the UP Real Property and the UP Personal
Property and Fixtures which are coextensive with those of BNSF under the prior sentence es to the
BNSF Real Property and the BNSF Personal Propesty and Fixtures.

Confidentiality. Each party must keep, and cauge its contractors and agents
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and other documents related to each party’s inspections, tests and reviews of the property to be
conveyed to it under this Agreement (collectively "Documents”) and not disclose the existence of
the Documents or their contents to any person or entity, including but not limited to any federal,
state, or local governmental agency, without the other party's express prior written consent, except
83 may be required by applicable law. The Documents may not be used by a party or by its
contractors or agents prior to the Closing other than to evaluate its proposed acceptance of the
property L0 be acquired pursnant to this Agreement.

7. Closing

A.  Theclosing ("Closing") of the exchangs of the one-half interest in the
BNSF Real Property and BNSF Personal Property and Fixtures for the one-half
interest in the UP Real Property and UP Personal Property and Fixtures will oceur
on or before September 135, 2000 ("Closing Date").

B. At the Closing, all of the following must occur, all of which are
concwsrent conditions:




()  BNSF, «t its expense, will deliver to UP the following:

(a) A Quiklasim Deed ("BNSF Deed™) in the form
attached as Exhibit F conveying to UP an undivided one-haif of
BNSF's right, title and interest in and to the BNSF Real Propenty,
exccuted and acknowledged by BNSP and utilizing legal descriptions
adequate to support the quitclaim of interests and recordation, subject
to validly existing rights, interests and estates of third parties (other
than any Liens), including, without limitation, the Encusnbrances
applicsble to the BNSF Real Property, and providing for the
applicable Reservations,

() A Bill of Sale ("BNSF Bill of Sale") in the form
attached ag Exhibit G conveying to UP an undivided one-half of
BNSF's right, tidte and interest in and to BNSF Personal Property and
Fixtures, fully executed by BNSF, subject to validly existing rights,
interests and estates of third parties (other than any Liens), and
providing for the applicable Reservations.

(¢©) A duplicate counterpart of the Mamagement
Agreement, duly executed by BNSF.

(i) UP, atits expense, will deliver to BNSF the following:

(8 A Quitclsim Deed ("UP Deed™) in the form attached
as Exhibit H conveying to BNSF an undivided one-half of UP's
right, title and interest in and to ths UP Real Property, executed and
acknowledged by UP and utilizing legal descriptions adequate o
support the quitclaim of interests and recordation, subject to validly
existing rights, intercsts and estates of third parties (other than any
Liens), including, without limitation, the Encumbrances applicable to
the UP Real Property, and providing for the spplicable Reservations.

()  ABill of Sale ("UP Bill of Sale”) in the form atteched
as Exhibit 1 conveying to BNSF an undivided one-balf of UP's right,
title and interest in and to the UP Personal Property and Fixtures,
fully executed by UP, subject to validly existing rights, interests and
estates of third parties (other than any Liens), and providing for the
spplicable Reservations,

(¢ A doplicate counterpart of the Management
Agreement, duly executed by UP.




(i) Each party will deliver to the other evidence reasonsbly
satisfactory to the receiving party that the person executing the closing documents
on behalf of the furnishing party has full right, power and anthority to do so.

(iv)  Each party will deliver i the other an affidavit setting forth
the party's U.S, Taxpayer Identification Number, its office address, and its statement
that it is not 8 "foreign person” as defined in Internal Revenue Code § 1445, as
amended.

(v)  Ad valorem and similar taxes and assessments relating to the
Real Property and the Personal Property and Fixtures for the year 200} and
subsequent years will be shared equally between UP and BNSF, except that any taxes
and assessmenty attributeble to any improvement constructed or installed on the Real
Property after Closing for the sole benefit of one party will be bomne by such party.

(vi) The parties must have executed the Joint Operating
Agreement, and the Tax Benefit Transfer Agreement.

(vii) Each party will pay its respective attoraeys’ fees, and all
escrow, transfer, documentary and recording taxes end fees related to the property
being acquired by it.

8, Notices.

A.  Anynotice under this Agreement must be written. Notices must be either (1)

hand-delivered to the address set forth below for the recipient; or (i) placed in the United
States certified mail, retum receipt requested, addressed to the recipient as specified below;
or (iii) deposited with a nationally recognized overnight delivery service, addressed to the
recipicnt as specified below. Any mailed notics is effective upon deposit with the U.S.
Postal Service or the overnight delivery service, as applicable; all other notices arc effective
upon receipt.

B.  BNSF's address for all purposes under this Agreemont is:

THE BURLINGTON NORTHERN AND
SANTA FE RAILWAY COMPANY

2650 Lou Menk Drive

Fort Worth, Texas 76131

Attention: Assistant Vice President - Property Management
Telephone: (817) 352-6440




D.

THE BURLINGTON NORTHERN AND
SANTA FE RAILWAY COMPANY

2600 Lou Menk Drive

Fort Worth, Texas 76161-0034

Attention: Law Department, Real Estate Attorney
Telephone: (817) 352-2367

THE BURLINGTON NORTHERN AND

SANTA FE RAILWAY COMPANY

2600 Low Menk Drive

Fort Worth, Texes 76161-0034

Attention: General Director - Contracts & Joint Facilities
Telephone: (817) 3524933

UP's address for all purposes under this Agreement is:

UNION PACIFIC RAILROAD COMPANY

Reel Estate Depastment

1800 Famam Street

Omsha, Nebreska 68102

Attention: Director - Real Egtate Operations - South
Telephone: {402) 997-3640

Altention: Senior Real Bstate Manager - South
Telephone: (402) 997-3537

With a copy to:

UNION PACIFIC RAILROAD COMPANY
Law Department, Room 8§30

1416 Dodge Street

Omaha, Nebrazka 68179

Attention: Real Estate Attorney

Telephone: (402) 271-5761

Either party may designate another address for this Agreement by giving the
other party at least five (5) business days' advance notice of its address change. A party's
attorney may send notices on behalf of that party, but a notice is not effective againat a party

if sent only to that party's attorney.

9.

Entire Agreement. This Agreement (including its exhibits) contains the
entire agreement between BNSF and UP regarding the exchange of the properties as described
herein, except that the partles acknowledge and agree that the Joint Operating Agreement, and the
provisions of the Term Sheet relating primarily to Rail Operations or that address a matter not
addressed in this Agreement, are not merged herein. The parties fusther acknowledge that all the
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provisions of the LTA Purchase and Sale Agreement specified therein to survive or contained in
recorded docunments executed pursuant to the [JA Purchase and Sale Agreement ("1JA Provisions™)
continue to survive and arc uneffected by this Agreement or the Closing. No variation,
muodification, or change to this Agreement binds either party unless set forth in a document signed
by the parties or their duly authorized agents, officers, or representatives.

10.  Representations of the Parties. Each party warrants and represents to the
other that this Agreement and all documents to be executed and delivered by such party at the
Closing are - and at the Closing will be — duly suthorized, executed, and delivered, and are — and
at the Closing will be — legal, valid, and binding obligations of such party, and de not - and at the
Closing will not — violate any agreement to which such party ig a party or to which it is subject.

1l.  Assigns, This Agreement inures to the benefit of and binds the pasties and
their respective legal representatives, successars, and permitted assigns. Neither party may assign
its rights or obligations under this Agreement without the other party's prior written consent, which
may be withheld in the non-assigning party’s sole discretion. No consent is requiced for an
assignment of all of a party's rights and obligations under this Agrecment to any entity (hereafter
called 2 “Permitied Assignee™), which (a) succeeds a party as a result of a merger, corporate
reorganization, consolidation, change of control or sale of substentially all of its assets, or (b) is an
affiliate of the assigning party where the term “affiliate” means a corporstion, partnership or other
entity controlled, controlling or under common control with the assigning party. Any entity that
succeeds 10 any interest of e pasty in the Real Property or the Personal Property and Pixtures will be
bound by this Agreement jointly and severally with such party, but will not enjoy any of the benefits
of this Agreement unless the succeeding entity is a permitted assignee.

12. Timeeofthe Essence. Time is of the eseence in this Agreement. Whenever

a date specified in this Agreement falls on a Saturdsy, Sunday, or federal holiday, the date will be
extended to the next business day.

3. Disclaimer.

A.  Each party acknowledges that it is sophisticated in the acquisition of real
property and is entering into this Agreement in reliance on its own abilities and investigation
and not on any representation, warranty, or agreement of the other party, other than as stated
in this Agreement. Each party has been or will be allowed to inspect the property being
acquired by it. Based on this inspection, each party is (or will be) aware of the condition of
the property it is acquiring. Each party agrees that euch property will be conveyed to it "AS
IS, WHERE 1S," WITH ALL FAULTS, INCLUDING ALL LATENT AND PATENT
DEFECTS. Each party expressly acknowledges that but for the other's agreement to accept
the property being conveyed to it "AS IS," such perty would not be entering into this
Agreement.

B.  EXCEPT AS SPECIFICALLY STATED IN SECTIONS 14 AND 15 OF
THIS AGREEMENT, EACH PARTY SPECIFICALLY DISCLAIMS ANY
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WARRANTY, GUARANTY, OR REPRESENTATION, ORAL OR WRITTEN,
EXPRESS OR IMPLIED, PAST OR PRESENT, OF, AS TO, OR CONCERNING:

() THE NATURE, CONDITION, MERCHANTABILITY
OR HABITABILITY OF THE PROPERTY BEING CONVEYED,
INCLUDING, BUT NOT LIMITED TO, ITS WATER; ITS SOIL; ITS
GEOLOGY; THE PRESENCE OR ABSENCE OF ANY LANDFILL,
HAZARDOUS SUBSTANCES OR CONTAMINANTS; ITS COMPLIANCE
OR NON-COMPLIANCE WITH ANY ENVIRONMENTAL LAW; AND ITS
SUITABILITY FOR ANY ACTIVITIES AND USES THAT THE
ACQUIRING PARTY MAY CONDUCT ON IT;

() THE MANNER, CONSTRUCTION, CONDITION,
ANDSTAT!OF REFAIR OF ANY IMPROVEMENTS ON OR UNDER THE
BNSF REAL PROPERTY OR THE UP REAL PROPERYY;

(i) THE NATURE AND EXTENT OF ANY RIGHT-OF-
WAY, LEASE, POSSESSION, LIEN, ENCUMBRANCE, LICENSE,
RESERVATION, OR OTHER CONDITION OF TITLE TO THE BNSF REAL
PROPERTY OR THE UP REAL PROPERTY;

| (v) THE PROPERTY BEING CONVEYED BEING IN
COMPLIANCE WITH ANY LAWS, RULES, ORDINANCES, OR
REGULATIONS OF ANY GOVERNMENTAL OR OTHER BODY;

() THE FINANCIAL EARNING CAPACITY OR
HISTORY OR EXPENSE HISTORY OF THE PROPERTY BEING
CONVEYED; AND

() ANY OTHER MATTER RELATED TO THE
PROPERTY BEING CONVEYED.

C.  The fumishing of any copics of Contracts by one party to the other is for
courtesy only and is done with the express understanding that the furnishing party makes no
warranty or representation 9 to the accuracy or campleteness of such information.

14. Envircumentnl Matters. Nothing in this Agreement affects in any
manner or degres eny common law, statutory or other rights (inchuding, without limitation, rights
arising under the JA Purchese and Sale Agreement) as any of the same relato to the environmental
mmomePMthmﬂMmdquofﬂnChmpva
however, that to the extent of any difference between any such common law, statutory or other rights
and the rights available pursuant to the IJA Provisions with respect to any matter which would be
govemed by the [JA Purchase and Sale Agreement, the 1JA Provisions will govern.




15, Mortgages. (a) BNSF represents and warrants that noae of the existing
nortgapes granted by BNSF now attaches to the BNSF Real Property or the BNSF Personal
Property or Fixtures, and that none of the mortgages granted by BNSF (whether currently existing
or granted in the future) will attach to the undivided one-half interest of UP i the Real Property or
the Personal Property or Fixtures.

() UP represents and wasmants that none of the mortgages granted by UP now
attaches to the UP Real Property or the UP Pessonal Property or Fixtures, and thst none of the
mortgages granted by UP (whether cumently existing or granted in the future) will attach to the
undivided one-half interest of BNSF in the Real Property or the Personal Propesty or Fixtures.

16.  Subdivision/Resubdivision. If a governmental suthority requires a
subdivision or resubdivision of a portion of the UP Real Property or the BNSF Real Property solely
s a result of cither party’s retention of any property from the conveymee to be made by such party
under this Agreement other than the retained undivided interest in the Real Propesty and Personal
Property and Fixtures, the conveying party agrees to reimburse the other party for all reasonable,
actual out-of-pocket costs incurred in such regard by such other party within thirty (30) days after
receipt oft (i) reasonsble evidence that the applicable subdivision or resubdivision of a portion of
the Real Property was required as described above; and (ji) invoices, paid receipts, canceled checks
and like information establishing the amount of the requested reimbursement, that sach costs are
subject to reimbursement pursuant to this section and that such work has been fully paid for by the
requesting party.

7.  Precmptive Option.

A.  Should cithor panty (the "Transferring Party”) elect to cause a Transfer (as
defined in Paragraph E. below) during the period commencing at Closing and continuing for
the life of the last to die of the now living descendants of Queen Elizaheth 11, current
monarch of England, plus 21 years, the other party (the "Other Party”) shall have the
preemptive option (the "Option") 10 scquire the interest proposed for Transfer (the Transfer
Interest”) for the Option Value (as defined in Paragraph C. below). No Transfer may be
consummated by the Transferring Party until the Other Party's Option as to the Transfer
Tnterest has terminated. .

B. The Transferring Party must give the Other Pasty written notice (the "Transfer
Notice™) of any proposed Trensfer, including the nature of the Transfer Interest, the identity
of the proposad transferee, the propoted date for consummation of the proposed Transfer
[which shall be not less than forty-five (45) days after the Transfer Naotice is given to the
Other Party], and the purpose for which the proposed transfeve intends to use the Transfer
Interest. The Option may be exercized by the Other Party only by written natice of exercise
(the "Bxercise Notice™) given to the Transferring Party within thisty days after the Transfer
Notice is given to the Other Party (the "Exercise Period"). If the Exescise Notice is not given
within the Exercise Period, then the Other Party's Option will terminats as to the Transfer
Interest, and the Transferring Party may consummate the proposed Transfir. If the proposed
Trensfer is not consummated by the Transferring Party within twelve (12) months after the
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Transfer Notice i3 given (o the Other Party, then the Other Party's Option will be
automatically reinstated as to the Transfer Interest.

C.  TheOption Value is the fair market value of all inseyests in the Real Property
included in the proposed Transfer, plus the net salvage value of afl interests in the Personal
Property and Fixtures included in the proposed Transfer. If the parties are unable to agreos
on the fair market value of the Real Property interests within thirty days after the Exercise
Notice is given, then the fair market value will be determined by sppraisal as follows:

(1)  Within forty-five days afier the Exercise Notice is given, each
party will select an appraiser and give the other party notice of the selection. If 2
party fhils to give such notice within the 45-day period, then ths appraiser selected
by the other party will be the sole appraiser. The two appraisers selected by the
parties (or the sole appruiser, if applicable) will eppraise the fair market value of the
Real Property infercsts using penerally accepted appraisal techniques. Capies of the
eppraisal report prepared by each appraiser will be provided to each pasty within
thirty days after their sclection.

(@)  1fthe highest of the two appraisals of fair market valve does
not exceed the other appraisal by more than ten percent, then the average of the two
sppraisals will be the fair market value. If not, then the two appraisers will selecta
third appraisse within fifteen days after the two appraisal reports are delivered to the
parties.

(3) Ifathird appraiser is selected under (2) sbove, then the third
appraiser will appraise the falr market value of the Real Property interests using the
guidelines under (1) above. The third appraiser will deliver copies of its appraisal
report to cach of the parties within thisty days after seloction. The average of the
eppraisals of fair market value of the two of the three appreisers whose appraisals are
the closest in value will be the fair market value.

(4)  Each appraiser must be licensed in the states of Texas or
Louisiana depending on where the Transfer Interest is located, have the designation
"Member of the Appreisel Institute,” and have at loast five years' experience in
appraising railrond rights-of-way. Each pusty will bear the cost of the appraiser
selected by it. If  third appraiser is selected, the parties will share the cost equally.

(5)  Thedeterminstion of fair market value as provided sbove will
be binding and final, with no right of appeal, and will be enforceable in a court of
competent jurisdiction.

(6)  The Other Party may terminate its exercise of the Option by
giving the Transferring Party written notice of termination within ten (10) days after
the fair market vaiue is dotermined by appraisal.
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this Agreement will be construed as if the invalid, illegal, or unenforceable provision or portion
thereof had nover been conteined in it

21. RuleofConstruction. Each party and its counsel have reviewed and revised
this Agreement. The parties agres that the ruls of construction that any ambiguities are to be
resolved against the drafting party must not be employed to interpret this Agreement or its
amendments or exhibits.

22.  Attorneys’ Fees. If any action at law or in equity is necessary to caforce or
interpret this Agreement, the prevailing party will be entitied to reasonable attomeys® fees, costs, and
necessary dishursements in addition to any other relief to which that party may be entitled.

23,  Survival All provisions of this Agresment survive the Closing.

N WITNESS WHERREOF, this Agreement has been executed on the day and year
above written,

THE BURLINGTON NORTHERN AND
SANTA FE RAILWAY COMPANY

(s
By
Its

UNION PACIFIC RAILROAD COMPANY
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